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(Filed December 23, 1958) 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled October 30, 1958, Sworn in on November 4, 1958 
The United States of America Criminal No. 1197-58 


ve Grand Jury No. Orig. 


James A. Richards Vio. 26 U.S.C. 47HHA 

The Grand Jury charges: 

On or about September 2, 1958, within the District of Columbia, James 
A. Richards, being a'transferree of marihuana required to pay the transfer 
tax imposed by Section 47414, Title 26, United States Code, obtained thirteen 
bags containing 139.52 ounces of marihuanas one vial containing 22 grains of 
marihuana; one bag containing 37 grains of marihuana; two cigarettes con- 


taining 3.0 grains of marihuana, without having paid such tax. 


s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


s/W. J. Ashton 
Deputy Foreman. 
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NOTE: REPORT TO COURT ROOM NO-8- 
UNITED STATES DISTRICT COURT BUILDING 
3rd & CONSTITUTION AVENUE, N. W. 
WASHINGTON, D. C. 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
| 


Spa ad Test -- COURT OF CHIEF JUDGE LETTS 
UNITED STATES OF AMERICA 


Criminal Case No. 1197-58 


Ve 


JAMES A. RICHARDS 


THE PRESIDENT OF THE UNITED STATES TO , 
Joseph Miller, Special Employee, c/o Narcotic Squad BY COPY 
Agent Thompson, Federal Bureau of Narcotics, Revenue Bldg. BY COPY 
William P. Butler, U. S. Chemist, Revenue Bldg (K#+25835-35831- 

25936) BY COPY 
David Paul 


Thomas Didone 


You are hereby commanded to attend the said Court on Tuesday, March 10, 
1959 at 9:00 otclock A. M. to testify on behalf of the United States, 
and not depart the Court without leave of the Court or the United States 
Attorney. | 


WITNESS, The Honorable F. Dickinson Letts, 
Chief Judge of said Court, 
This day of A. D., 
(COURT SEAL) HARRY M. HULL, Clerk 
By s W. Re er 
Deputy Clerk 
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-U. S. MARSHAL'S RETURN OF SERVICE 


FOR 
THE DISTRICT OF COLUMBIA 


US 
VSe Case No. 1197-58 
Richards 


Summoned the within-named by delivering a true copy of subpoena to3 


Name Address How Date 


Joseph Miller MP. #10 
Ser c. 3-3-59 


CHARLES H. WARD, JR. 
United States Marshal 


By s/Elmer Garner 


Deputy 


PROCEEDINGS 


HHHKKHHHHKHKHH HE 


THCMAS DIDONE 


was called as a witness by the United States and, being first duly 


sworn, waS examined and testified as follows: 


DIRECT EXAMINATION 
HHEHKKKHKKHH HE 


he 
Q. What is your occupation? A. I am a policeman with the 
Metropolitan Police Department. 
Q. What is your rank? A. Detective. 
Q- And to what particular squad of the Metropolitan: Police 
Department are you assigned? A. Assigned to the Narcotics Squad, sir. 
Q. How long have you been with that particular squad of the 
Metropolitan Police Department A. Approximately six and one half 
years, sir. 

Q- And you were therefore attached to that squad on September 
and, 1958? A. I was, sir. 

Q- Now, I want to direct your attention to that particular day, 
on September 2nd, 1958, specifically to premises 1218 Wisconsin Avenue, 


Northwest, here in the District of Columbia. 


Did you have occasion to go to those premises on that day? A. I 


did, sir. 

Q. Will you tell us approximately what time of the day or night 
it was that you went there? A. It was approximately 6240 PeM, sir. 

Q.- Were you alone or in company with some other officer? A. I 
was in company of one other officer and Agent John Thompson of the 
Federal Bureau of Narcotics. : 

Q- Who was the officer who was with you? My partner, Detective 


Paul, sir. 


De 
Q. That is David Paul? A. That is right. 


Q. Now, when you arrived at the premises at 1218 Wisconsin Avenue, 


Northwest, would you for us briefly describe what kind of building it 


is? A. Well, it is a three-story building, counting the street level 
floor as the first floor; and it has a restaurant in the first floor, 
and directly on my right-hand side, facing the building, is a doorway 
that leads to a stairway that walks up to the second floor, and a 
stairway leading from the second floor that leads to the third floor. 

Q.- Now, what did you do when you arrived at the entrance or 
front of the building? A. We entered the hallway door of 1218 Wisconsin 
Avenue, which was open, and we then walked up to the third floor, sir. 

Q. When you arrived at the third floor, Detective Didone, what 
did you do then? A. Upon arriving at the stairway, at the landing 
of the third floor, we walked directly toward -- there is a big square 
hallway, so to speak, and on the right-hand side of the hallway, there 
is a door which was a closet door, and as we walked past that closet 
door, right at the closet door, we heard someone leaving from around 
the corner, a room which we later found out to be a bathroom. 

Q. Now, was this the hallway that you were in at the time? A. The 
hallway of the third floor, sir. 

Qe Allright. A. And while we passed that closet door, I smelled 


a strong odor of marihuana. 
HHHKKHHHKKHHK HE 


6. 

Q- What did you do then after that? A. As I so testified, just 
about the time at the door, I heard someone leave a room right around 
the corner, which was later identified to be a bathroom, and as I 
walked and turned right into -- | 

MR. LYMAN: I can't possibly hear you. 

THE WITNESS: As I walked and turned right into this corridor 
which led to this room, I came up to a woman identified to me as Rachel 
Richards, the wife of the defendant. 

BY MR. TITUS: 

Q- Now, I want to advise you not to say anything that you said to 


her or any conversation with her, but what happened after that? A. As 


I walked up to Mrs. Richards, I identified myself and stated the purpose 


that I was there, and I told her that I was in possession of a search 
warrant for the premises of the third floor, 1218 Wisconsin Avenue, 
occupied by James Richards and one Rachel Richards, and louise Richards, 
and I asked her if James was in. I asked her if she would open the 
door, and after waiting a brief period of time, I then opened the door 
right directly next to the bathroom door, and where we were standing. 

I entered this door and it led into the kitchen. I could see 
from the kitchen door way left through another room, to a ‘front room, 
where I observed the defendant Richards sitting on a couch. 

I walked directly up to the defendant Richards and identified 


Te 


myself and showed him my badge, and I told him that I had a search 


warrant for those premises, and I showed him the search warrant. 

Well, he then — I then asked him if he had the key to the closet 
in the hallway. 

And he said, No, that he did not. 

KHHHHKHKKKKHKKHK HK 

Qe Go ahead. A. I then asked him where his keys was, and he 
then pointed to a! small group of keys on a bureau in this same front 
room, and he then! walked over and he picked up the keys, and he handed 
them to me. 

Q. What did you do then? A. The defendant was in his shorts 
and the defendant was then allowed to put on a pair of pants, and the 
defendant and his wife and myself and Detective Paul and Agent Thompson 
then walked to the closet, where I proceeded to try the keys that the 
defendant had given me. There were five keys. 

After the first or second key, one of the keys fit the lock 
and opened the closet door. 

Q. Now, let me interrupt you there, sir. 

Your Honor, may this be marked as Government Exhibit 1 for 
identification, a key chain containing five keys, in this envelope? 
THE COURT: Yes, sir. 


8. 
(The document was marked 
Government's Exhibit No. 1 
for identification. ) 


HUHHHHHHAHH HH HH 


BY MR. TITUS: 


Q. Now, Detective Didone, will you look in the envelope, which 


is marked Government Exhibit 1 for identification and the contents of 
Government Exhibit No. 1 for identification, and tell the comet and 
jury whether you recognize that set of keys? A. Yes, sir; this is 
the set of keys that the defendant handed me as his keys. | 

Q. How do you recognize them, Detective Didone? A. : I recognize 
the keys by the number stamped on this one key in particular, and the 
scratchings that I placed on them. | 

Q. You placed those scratchings on the keys? A. Yes, sir. 

Q.- When did you do that? A. I placed the scratchings on the 
keys immediately upon returning to the office of the Narcotics Squad. 

Q. Was that the same day in which you were in the premises that 
you described? A. On September 2nd, sir. | 

Qe Now, are those the keys which you have testified you used in 
attempting to open the closet hall door, the hall closet door? A. Yes, 
sir, these are the keys, and I hold this key as the key that opened 
that closet door. | 


Q. That particular key? A. Yes, sir. 


9. 
Q.- How do you recognize that particular key from the others as 


being the one that opened the door? A. I scratched the word "closet" 


on the door, and the number X01804, and its a Lockwood key. 
That is the key. 

Qe That is the key? A. Yes, sir. 

Q. Now, when you opened the door with that key in this particular 
third floor hall, what did you fiind or see in that closet? A. Well, 
directly in front of the closet, there were clothes hanging on the 
clothes rack, and directly in front of the door, inside the closet 
door was a big metal trunk, and it was closed, and seated directly on 
top of that trunk was a brown paperboard folder, envelope folder. 

Q- Would you step down from where you are? 

Your Honor, I would like this to be marked as Government 
Exhibit No. 2. Now, I say this, Your Honor, that I am referring to the 
trunk and the contents of the trunk. 
THE COURT: Yes, sir. 
MR. TITUS: As Government No. 2 for identification. 
(The article was marked Govern- 
ment*s Exhibit No. 2 for 
identification.) 
Hw HH He ee ee 
Q. Detective Didone, will you look at the trunk and look at the 


contents of the trunk as well, and then go back to the stand and I will 


ask you a question. 

Now, would you take out the items one by one, Detective Didone, 
and place them on the table? | 

Will you look at the trunk itself as well? 

Now, will you take the stand again, sir? 

Detective Didone, after examining the trunk and ithe contents 
which are now on the table, are you able to state whether you have seen 
that trunk and these particular bags and their contents before? A. Yes, 
sir. That is the trunk and it did contain those paniages which I re- 
moved from it at the time I recovered it from inside that closet at 
1218 Wisconsin Avenue, Northwest. 

HRHKHK HR HHH HH 
Q. I want you to look at what has been marked as Government Exhibit 
No. 3 for identification, this particular envelope and the contents, 


which I wish you would take out and look at. 


Now, I am going to ask you if you recognize that particular 


folder and the contents, sir? A. Yes, sir, I recognize this folder 

and its contents as the folder that was closed and directly, on top of 

the trunk inside the closet at 1218 Wisconsin Avenue, on the third floor. 
Q. Now, the glass or plastic container in front of you, what does 

that contain? A. I contains a quantity of weed, sir. 


Q.- What are the two small -— what are the two small items that you 


1. 
have there? A. These are two hand-rolled cigarettes which contain 
weeds. 

Q. What is the brown paper bag that you have to your right, sir? 
A. That is a small brown bag which contains some stems and some seeds 
and a small quantity of weed, sir. 

Qe How do you recognize the container, the vial, and the two 
small hand-rolled cigarettes, and the contents of the paper bag as 
having see them before? By what means do you identify them? A. By 
the initials I personally placed on them, sir. 

KHHHKHKHHKKHHKKH EK 

Qe At the time you opened this trunk, where was the defendant 
James A. Richards? A. The defendant James A. Richards was standing 
right next to me, sir, in the hallway of that same address. 

Q. Was the trunk at the time you opened it in the closet or out 
of the closet? A. It was out of the closet. Detective Paul assisted 
me to carry it just a few feet out of the closet into the hallway, sir. 

Q. Was the brow folder or maroon-colored folder at the time it 
was opened in the closet or out of the closet? A. That was also out 
of the closet, sir, right in the hallway. 


Q. Was that carried by you and Detective Paul to the same spot 


where you opened the trunk? A. Yes, sir, it was. 


12. 

Q. Now, this particular lock on the trunk, was that open or 
closed, at the time you proceeded to lift the top of the trunk. A. The 
latches were on but the trunk was not locked. It was closed but not 
locked, sir. : 

Q.- Now, by latches, are you referring to these two latches on 
either side of the front of the trmmk? A. That is correct. 

Qe Were they down in the locked position? A. That is right, sir. 


Q- Did you open those? A. Yes, sir, I did. 


Q. What about the center lock? Was that in this position? As 


I recall, the center lock was open, sir, as I recall. 

Q. Was open? A. I believe it was, sir. 

Qe Was it locked, the trunk locked? A. It wasn't locked, sir, 
it was closed. | 

Q- Were you able to open it without applying any key to it? A. 
That is correct, sir. | 

Q. At the time you opened the trunk and the marocn or brown 
colored folder, who else was present at that time in the hallway? A. 
At that time there were Detective Paul, Agent Thompson, myself, the 
defendant, and the defendant's wife, Rachel Richards. : 

Q. Now, after opening this particular trunk and after opening 
the brown folder and seeing the contents of it, did the defendant make 


any statement at that time with regard to these particular items, and 


13. 
I am speaking of what was contained in the trunk and what was contained 


in the folder? A. I first, after opening it and seeing what it did 
contain, then turned to the defendant and his wife, and advised them 
they were both charged with the Marihuana Tax Act. 

I also told them that they were entitled to counsel and hearing, 
and that any statements they may make may be used against them. 

At that time, the defendant told me: What are you charging 
my wife for; everything in that closet is mine; and the marihuana, the 
trunk, and everything, is all mine. 

Qe Did he make any statement with regard to the length of time 
that that particular trunk and its contents and the brown paper container 
and its contents had been in the hall closet? A. Yes, sir. He said 
it has been in there for quite some time. 

Q- At that time did you have occasion to inquire of the defendant 
anything with regard to the origin of these particular items, where 
they had been obtained or where they were gotten from? A. Just a few 
minutes afterwards, he told us that he had gotten it from a Mexican. 

Qe Did he say where? A. Later he said he got it from a Mexican 
who brought it down from New York, and that he got about ten pounds and 
he paid about $100 a pound for it. 


RRHHRHKHRK HHH KE 


14. 
CROSS EXAMINATION 
HHH HHH HH HH HH 
BY MR. LYMAN: 

Qe What time did you get the search warrant? A. It was somewhere 
shortly before 1 p.m. on that day, I would say, sir. 

Q- Now, at the time you arrived at Wisconsin Avenue, you were 
there and Detective Paul was with you. Who else was there? A. At 
that address, sir? 

Q. In that area A. In that area, it was Detective Longo and 
Agent Bowie of the Federal Bureau of Narcotics, sir. | 

Q- Who else? A. Agent Thompson, Detective Paul and myself, sir. 

Hot HH OH OH HH oe oe ee | 

Q. TI have a purpose in mind, Your Honor. 


Detective Didone, as a matter of fact, the door that led to 


the second or third floor was locked when you attempted to get it open? 


It was locked? A. No, sir. 

Q. Isn't it a fact that you gained admission to that door by the 
use of a key that opened that bottom doors isn't that right? A. No, sir. 
Q. Isntt it a fact that as you approached the door leading to the 
second and third floor, you tried it and you found it locked? That it 

wasn't open, that it was locked? A. No, sir. 


Qe And that the only way you got in there was you inserted a key 


15. 
which you had in your possession, and went upstairs that way? A. No, 
sir. 
Qe Now, do you know Joseph F. Miller? A. Yes, sir. 
Q. Who is Joseph F. Miller? 
MR. TITUS: Your Honor, I object. ay we approach the bench? 
(Thereupon counsel approached the bench and the following 
occurreds) 
HHH HH HH HH 
THE COURT: What is the status of this motion to suppress? 
MR. LYMAN: Judge Curran denied it. 
THE COURT: Well, I am not going to go into it twice. 


HHHRHKKHKHHKKHHE 


(Thereupon counsel approached the bench and the following 


occurred) 

THE COURT; I do not know whether this is necessary, Mr. Lyman, 
but as an act of good faith on my part, in the factual situation, all 
I want to know is that you are advised in this situation with reference 
to Miller, that somebody. suggested that Miller made a buy. 

MR. LYMAN: Yes, sir. 

THE COURT: If you want to go into that, that is another story. 
You have a right to go into that, but I want you to Imow that you are 
doing it advisedly. 


6. 
MR. LYMAN: Yes, sir. 
36 THE COURT: You need not tell me about it, but as long as you 
know that you may be doing something like that. . 
MR. LYMAN: Yes, sir. 
THE COURT: All right. 
HHH HH HH HH eH 
Do you know Joseph F. Miller? A. Yes, sir. 
a 
Q. Is he a special agent of the Police Department? ‘Ae He was a 
special employee of the Police Department. : 
Q. What is commonly known as a stool pigeons; is that right? A. A 
special employee, sir. | 
Q. It has the connotation of informer, a stool pigeon, informer? 
BY THE COURT: : 
Q- Do you have that, sir, or is he a special employee? A. We 
call our aids that assist us special employees. | 
BY MR. LYMAN: 


Qe Was he on the payroll of the Police Department, Mr. Didone? 


He was not exactly on the payrolls; no, sir. 

Q. Now, did you know that Joseph F. Miller was a see of narcotics? 
He did tell me from time to time that he did use marihuana once. 

Q. Did he also tell you he dealt in marihuana? A. No, sir. 


17. 
Qe Sold and bought it? A. No, sir, he didnt sell its; no, sir. 
HHH HHH HH HH 
Q. Mr. Didone, will you look at Defendant's Exhibit No. 1 for 
identification, three full pages of paper, legal size? 
THE COURT: Do you want him to read the whole thing, Mr. Iyman? 
BY MR. LYMAN: 
Qe Well, I might ask him this: Are you familiar with that, sir? 
A. Yes, sir. 
Q.- What is it? A. This is the affidavit for the search warrant 
that was applied for by Detective Paul and myself and Joseph Miller. 
HHHKHKRH RH HHH HE 
Qe Showing you the second page of Defendant's Exhibit No. 1 for 
identification, is there a signature at the bottom, three-quarters of 
the way down the page? A. Yes, sir. 


Qe And who is that? A. There are two there, one is Joseph F. 


Qe Did you see Joseph F. Miller sign that? A. Yes, sir. 
Q. And the other signature is who? A. Myself, David Paul, 
Detective Paul, and Judge Kronheim's signature. 


Qe But above the signature of Judge Kronheim and Detective Didone 


and Detective Paul is an affidavit signed by Joseph F. Millers is that 


correct? A. Yes, sir. It is made up in two separate affidavits on the 


same part. 
Q. All right. Thank you. : 
Now, you had never been in these premises prior to September 
2nd, 1958, had you? A. Who is that, sir? ; 
Q. The premises on Wisconsin Avenue? A. Inside, sir? 
Q. Yes, sir. A. No, sir. 
Q- But Joseph F. Miller had been inside, had he not? 
Se : 
I saw him enter the street level door at 1218 Wisconsin 
sir. | 
Qe And when? A. That was on August 31st, sir. 


Q. What year? A. 1958. 
Q. As a matter of fact, you sent him in, did you not? A. He 


was working with us in the investigation, sir. 
HH HH HH He He He ee 
BY MR. LYMAN: 

Qe It is a fact that you directed Mr. Miller to go into Mr. 
Richards‘ apartment on August 31st? A. In working in the investigation 
Joseph F. Miller want into the apartment buildings yes, sir. 

Qe Did you give him anything to get into the building with, such 
as a key? A. No, sir. . 

Qe Did he get into the building? A. Yes, sir. 


19. 

Qe How did he get in? A. Well, he knocked on the door or rank 
the bell close to the door and stepped back and looked up, and in a 
short time the door opened, and he went in. 

Q. Did someone come down and open the door? A. You could not 
see inside the door, sir. 

Q. Isn't it a fact, Detective Didone, that Joseph F. Miller went 
to that door, inserted a key, opened the door and went up? Didn't that 
happen? A. I could not say that happened, sir. 

Qe Well, would you say it did not happen, sir? A. I would have 
to say I don*t think it would happen, sir, because he stepped up to the 
door, stepped back to the curb near the sidewalk, and looked up to the 


third floor window for a period of time, and then he went back to the 


door and waited a while, iw the door opened. 


I believe if he had a key he would have went right in. 

Q- You can't say positively that Joseph F. Miller didn't have a 
key to that door, sir, of the Wisconsin Avenue premises? A. Well, I 
searched him before he went in and he didn't have a key on him; that 
is all. 

Q- What do you mean, you searched him before he went in? A. Well, 
prior to him going into the place, you see, I searched him. I personally 
searched Joseph Miller. 


Q. Where did you search him? A. (n M Street, sir. 


20. 

Q. Did you take all his clothes off? A. No, sir. I went through 
all his pockets, felt his clothing real good, and went in his shoes and 
socks and felt him real good. 

Q. Now, just a minute. You mean you took his shoes off? A. Yes. 

Qe On M Street? A. In the cruiser, sirs in the car we was in; an 
automobile, sir. ! 

Qe Took his socks off? A. Took his shoes off and I felt his 


feet, sir. 


Q. Why did you do that? A. To ascertain and make sure he didn't 


have anything on him when he sent into the place. 

Q. Have anything on him? What? A. Keys, money; other than what 
we gave him, sir. 

Q. You gave him some money, didn’t you? A. Yes, sir. 

Qe So he could attempt to buy some marihuana? A. : We gave him 
some money to purchase some if the defendant was selling any, sir. 

Qe That was the purpose, wasn't it? A. Yes, A, 

Qe But you can't positively say he didn't have a key? A. The 
best I can say he didn't have a key, | 

BY THE COURT: 
Q. In other words, your examination did not reveal a key? A. No, 


: | 
Sire j 


BY MR. LYMAN: 

Q. I ask you now: Isn't it a fact that iiller had a key on the 31st, 
and that he also gave you a key by which you gained admission to Richards* 
premises on September the 2nd? 

THE COURT: Now, you have got two questions in there. I don't 
know whether you intended that, Mr. Lyman. 

I understood you to say that as far as you lmow he didn't have 
a key; is that right? 

THE WITNESS: That is the first question, as far as I know he 
didn't have a key; and the second question is, No, sir. 

BY HR. LYAN: 

Qe On September the 2nd when you, according to what you said, when 
you sought to gain entrance to this door --- 

THES COURT: Mr. Iyman, I am sorry, sir, and you will excuse me, 
but I am confused, sir. 

Are we talking about a differen date? 

MR. LYMAN: A different date, Your Honor, September the 2nd. 

THE COURT: Let us break it down because I have lost you. 


MR. LYMAN: I am sorry, Your Honor. 


THE COURT: I thought you were first talking, Mr. Lyman, about 
August 3ist. 


Is that what you understood? 


THE WITNESS: Yes, sir. 


THE COURT: And as to that time, is that when your investigation 


by way of search was made? 

THE WITNESS: Yes, sir, on Joseph Miller, and that is the date 
Joseph Miller entered. | 

On September 2nd is the date we entered, and Joseph Miller did not 
enter, sir. : 

MR. LYMAN: Yes, I went from August 31st to September mn". 

THE COURT: All right. Now, what are you going to say about 
September 2nd, sir? 

BY MR. LYMAN: 

Q. Isn*t it a fact that on September 2nd, you patered the door from 
Wisconsin Avenue with a key that Joseph Miller had given you. A. No, sir. 

Qe Well, now, you testified that you saw Joseph ier do something 
and look upstairs and then the door opened? | 

THE COURT: Well, there again now -- 

MR. LYMAN: We are going back to August 31st, Your Honor. 

THE COURT: All right, sir. , 
HURKKKK HHH KX 

Q. Now, Mr. Didone, you are telling us the door was’ open,; is that 
right? A. The door was closed, but not locked. You sarned the knob and 
the door opened, sir. 

Q. How many apartments in that place? A. There is a second floor 
and a third floor, sir. 

Q. People live there? A. As far as I know the eee of the 
restaurant lives on the second floor; and the defendant and his wife lived 
on the third floor. : 

Qe Was there anyone else living in the building? A. As far as I 
can ascertain, no, sir. 2 


The restaurant owner and his wife, I believe, lived on the second 


floor; and the defendant and his wife lived on the third floor. 


Q. How many rooms on the second floor? How many apartments? A. 
There are some rooms, sir, but I didn't go through all the rooms. 

Q. Do you know whether the owner of the restaurant occupied the 
entire second floor? A. I could not answer that, sir. 

Q. Dontt you know as a fact that on September 2nd that door was 
locked, and didn't you also learn that it always remained locked, and 
only the tenants could open it with keys? Didn't you ascertain that fact 
on September the 2nd. A. Sir, I testified that the door was open and we 
walked in, sir. 

Q. In your investigation with Miller and without Miller, prior to 
September 2nd and prior to August 31st, 1958, didn't you learn that door 
was always locked? A. No, sir. 

Q. Now, why did you go to the third floor? 

THE COURT: Did you say why he went to the third floor? 
MR. LYMAN: To the third floor, yes, sir, Your Honor. 
THE COURT: On September the 2nd? 

MR. LYMAN: On September the 2nd, yes, sir. 

THE WITNESS: To execute the search warrant, sir. 

BY MR. LYMAN: 

Q. How many rooms were there on the third floor, Mr. Didone? A. The 
defendant occupied a kitchen, a middle room, and a front room. That is 
on one side of the building. I would say that is on the south side of 
the building, to the best of my recollection. 

There is a bathroom at the rear. The bathroom doorway leads to 
a small hallway, and there is a door at a right angle to it leading to 
the kitchen. 

There is a closet located in the hallway. There are two — there 
were to the best of my recollection, two unoccupied rooms on the third 
floor. 


Q. How do you know they were unoccupied? A. Because we looked 
as best we can and determined they were not occupied, sir. 

Q. What was that? A. They were empty. 

Q. Did you open them? A. I believe we did, sir. : 

Qe Well, dontt you know? A. To the best of my recollection we 
did, sir, but I can't be positive, but I do know they were not occupieds 
and the defendant himself told me they were not occupied. 

Q. Aside from what the defendant said, aside from what you say the 
defendant told you, what investigation did you make to determine whether 
these other two rooms up there were occupied or unoccupied? A. To the 
best of my recollection, we did look in them, and there - no signs of 
being occupied. : 

Q. Isntt it a fact that you did not look at them and they were 

A. I could not say that as a fact, sir. | 

Q. You are not sure? A. To the best of my recollection, sir. 

Q- Did you get a key from anyone to open up the other two doors 
to the other apartments on that floor? A. Did I ascertain later whether 
they were occupied or not? | 

Q. I didn't ask you that. | 

On September 2nd, did you get a key from anyone to open up the 
other two doors to the apartments? A. As I told you to the best of my 
recollection, I do; I think we opened them. : 

Q. Well, how did you open them? A. I don*t know uhether they were 
open or not, sir. That is why I say I don't recall exactly. 

HR HH He He ee ee | 

Q- Mr. Didone, you testified on direct examination that you went 
inside where you found Mr. Richards, that there was a bedroom’ and a kitchen 
and a room in between. A. That is right, sir. 

Q. And that you gained entrance to that through a door. A. That 
is right. 


Qe They were contiguous? You could walk through ‘thems all three 


rooms? A. Yes, sir, there is a door leading to the kitchen next to the 
bedroom, and in that same hallway there is another doorway that leads to 
the middle room. 
And we entered through the door next to the bathroom and the 

kitchen door. 

Q. Inside all those three rooms are connecting? You can walk through 
all three of those rooms mobstructed? A. Yes, sir. 

Q. In there is there a bathroom? A. In those sections, no, sir. 

Q. A bathroom? A. No, sirs it is on the outside hall. 

Q. Well, would you say that those three rooms is where Mr. Richards 
and his wife lived? A. Yes, sir. 

Q. You didn't see any evidence of them living out in the hall, did 
you? There was no bed, clothes, or anything in the hall, was there? 
Ae They had clothing in the hall closet, sir. 

RRR HKHKKKRKHKKHEHE 

Q. Now, this closet, this decisive closet, where you found, where 
you say you found this trunk, was that inside of these three rooms where 
Mr. and Mrs. Richards lived? A. No, sir. 

Qe I cantt hear your A. No. I didn't answer that question yet. 

No, sir, it was right in the hallway, sir, right alongside there. 

Q. Then like the bathroom it:is a common bathroom, this closet is a 
common closet, isn't it? A. No, I wouldn't say it was a common closet, 
sir. 

Q. Why wouldn't it be a common closet? A. Because this closet 
was locked, sir. 

Q. That is the reason you say it is not a common closet? A. That 
is correct, and all the stuff in the closet belonged to the defendant. 

Q- How do you know that? A. He told me, sir. 

Q. What did he tell you? A. He told me all the stuff was his, 
the books, clothing, and the trunk and the envelope was his. 


Q- isn't it a fact that just to the contrary, and isn't it a fact, 


Mr. Didone, that Mr. Richards did not on September and or at any other 
time that you had him in custody or talked to him, ever tell you that he 
owned any of that? A. He told us he did, sir. : 
Q. Isn% it a fact that you asked him who owed it and he told 
you these words, "I don't know; it is not mine. A. That is not correct. 
Q. With respect to the contents of that trunk? Didn't he tell you 


that? A. That is not correct, sir. 


Q. Just a minute. By the way, this trunk, this is known as a foot 


locker, isn't it? A. It is called that, sir. 
MNHHKHKHHHHKH HE 

Q. You say that there was not another foot locker in that closet? 
Ae I think there were suitcases there, but I don't think that there was 
another foot locker, sir. 

Q. All right. What was in there? You said the stuff that was in 
there, and what was in there besides this? A. There was clothes, a good 
deal of men’s clothes. There was a good deal of books, different various 
books; and I believe that there were about two or three articles of 
women’s clothing in there. 
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Qe Did you knock on any doors in those premises on the second or 
third floor to determine from other tenants whether aayeene belonged to 
them in that closet? A. I believe we did, but there ae nobody else up 
there, sir. : 

Q. Did you make any effort to determine whether anybody else owned 
anything in that closet? A. Qn the third floor, yes, sir. 

HRHHHHHHHK AHHH | 

Q. You testified on direct examination, Mr. Didone, that you were 
attracted by a small in the closet; is that right? A. That is one of the 
reasons, sir. : 

Q.- You knew, allegedly, didn't you, that what you oho supposed to 
be looking for was in the closet because Miller had told you; isn't that 


right? A. That is correct, sirs that was the other reason. 

Q. Pardon? A. That was the other reason. 

Q. That was,the only reason, wasn't it? A. No, sir. 

Q. Didn't Miller, your special employee, allegedly tell you where 
to look when you got in the premises? A. That is correct. 

Q. And then you knew, didn't you, where to look? A. I had informa- 
tion as to where it might be found. 

Qe You got that information from who? A. Joseph Miller, sir. 

Q. And nobody else? A. That is correct. 

HHHKHKR HEH HH HE 

Qe Did you know whether or not he was a purveyor of marihuana? 
A. To my knowledge, he was not, sir. 

Q. Just a user? A. That is what I understood, sir. 
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Qe You testified on direct examination that he voluntarily walked 
out in the hall with you. A. He cames yes, sir. 

Q. Now, isn't it a fact, and I suggest to you that this is incorrect, 
and that you took him by the arm and forced him to come out in the hall? 

Isn't that what happened? A. No, sir 
HUH HH HH HH 

A. We searched the premises, and the hallway closet which was named 
in the search warrant. 

Q. What led you to believe that the hallway closet was exclusively 
the premises of Mr, Richards? A. It led me to believe, the impression 
I received that he had that trunk of marihuana in his closet. 

Qe That you received from Miller? A. That is right. 


Q. Well, you say his closet. You mean in the closet on the third 


floors isn't that right? A. In the hallway closet to which the defendant 
had the key. 


Qe And which was a common closet? A. I would not call it a common 
closet, sir. 


Q. Did Miller have a key to that closet? A. Not that I know of. 
Q. Dontt you know he had the key to that closet? he No, sir. 
Q. Did Miller ever tell you that he had his hands = this foot 
A. He told me that he saw it. 
Q. Saw it? When did he see it? A. Prior to, I believe it was, 
August 29th or August 3ist, he told us that he saw it. 
HHHHKKKHHKHH HHH HK 
Q- Did Mr. Miller come along with you to help execute the search 
warrant? A. No, sir. 
KHHKKKHHHHKHKHK 
THE COURT: Are you trying to say that Miller mS involved in 
this, and that he has gotten some promise from the Government, or something? 
MR. LYMAN: No, but part of our defense is —- we contend and we 
have always contended that Richards had nothing to do vith the marihuana. 


KRHKHHKHHHKHHKHE 


Q.- You testified here that you searched Miller on August 31st? 


A. Yes, sir. 
Q. What time was that? A. It was, I imagine, it ee somewhere 
around 11, maybe a little after, or somewhere around that time. 

We were in an auto, and I believe it was the 2700, 2500 or 2700 
block of M Street, and Detective Paul and I was there; and I searched 
part of him and Detective Paul searched him at that tine. | 
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Q. What did he have on him? A. To the best of my recollection, he 
had a dollar and some change. | 

Q. That*s all he had? A. And some papers. But anything of value 
was taken from him and held for him, : 

Q. Did you give him anything? A. Yes, sir. 

Q. What did you give him? A. Ten dollars of Netropolitan Police 
Department advance funds. 


HREKRHKH HHH HH 


Qe Now, what time did you meet Miller on August 3lst after he 


came out of these premises? A. To the best of my recollection, it was 


about 12:35 p.m., or somewhere around that time, sir. 

Qe Where did you go then? A. When he left the premises, a short 
distance away, we then came in contact with Miller again. 

At that time he gave us a package, and he was again searched, 
and he returned the ten dollars to me, and we returned the small things 
that were taken from him, we returned to him. 

Qe He returned the ten dollars? A. That is correct, sir. He 
then — 

KHHKEKKHHHKHHH HH 

Q- You say Miller was a special employee of the Police Department. 
Did he work on an hourly basis? A. No, sir. 

Qe How was he paid? A. No set standard on paying hin, sir. 

Q. Did he work for nothing? A. We did give him some funds, sir. 

HRHKKNREKRKH HH * 

A. I told him, sir, when I opened the trunk what he was charged 
with, that he had/a right to counsel, that he had a right to a hearing, 
and any statement he made might be used against him. 

Q- I suggest to you that you didn't say that and you never said 
that; isn’t that right? A. No, sir, I did say that. 

Qe You are saying that as an afterthought? Isn't that an after- 
thought that somebody suggested to you, that you say that at this time? 
A. No, sir. 

THE COURT: He has answered this before, but I will let him 
answer it again if you want it answered. 

I think it is fair to answer the question. You put the question. 

MR. LYMAN: Very well, sir. 

THE WITNESS: No, sir, it is not an afterthought. 

The defendant himself, when I spoke to his wife, told her to keep 
quiet; and when I asked him further questions, he told me, you said that 


any statements I make may be used against me; and he would not answer 


all our questions. 
Ho ee HE 
Q. We are to understand that this defendant told Mrs. Richards 
to say nothing, to keep quiet? A. That is correct. 
Q. And then he talked freely? She kept quiet, and he said every- 
thing that you say he said? : 
THE COURT: That is not what I understood the witness to say, 


Do you want him to answer this portion? What did the defendant 
say to you at that juncture, sir? | 

THE WITNESS: Well, at the time, after I told him that, he came 
right back and said: What are you charging my wife for? : That is not 
hers; it is mine; it is all mine, and everything in that closet is mine. 
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Q. Did Miller tell you that he had anything in that closet? A. No, 


Qe Did you ever ask him? A. He never told me he had anything, and 
I never asked hin, sir. | 

Qe Did Miller tell you whether or not he had a key to that closet? 
A. He said he did not, sir, as far as I know. To the best of my recol- 
lection, he did not have a key, sir. 

Q. Did he tell you that he didn't? A. He told me the closet was 
Kept locked, and he didn't have a way of getting in it. 

Qe When did he tell you that? A. When we asked him, when he told 
us about the stuff being in the closet. | 

Q. When was that, sir? A. Prior to us going up to the place on 
September 2nd, sir. 

Qe Didn't you know before then, or even subsequent to September 2nd, 
know as a fact that Miller did have a key to that closet? A. No, sir. 
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MR. TITUS: I have one or two questions, Your Honor. 


First, Your Honor, I would like to offer again the keys, marked 


Government Exhibit No. 1 into evidence. 

THE COURT: They will be received. 

MR. LYMAN: I want to object, Your Honor. One of the keys was 
unidentified. 

THE COURT: I understand. 

MR. LYMAN: He said four of them were. 

THE COURT: I understood he identified five keys but it was not 
possible to identify one mark. 

THE WITNESS:. I positively saw my initials on four of them, sir, 
and there was one key where it looked like I scratched my initials, but 
it didn't take too good, Your Honor. 

MR. LYMAN: I certainly object to that one, Your Honor, 

THE COURT: All right, I will receive the-five of them. There 
were five keys on the ring or chain that you took, sir? 

THE WITNESS: Yes, sir. The one key that I could positively 
identify was the closet key, sir. 

RENE HH HK 

BY MR. TITUS: 

Qe Detective Didone, you spoke in your cross examination, in response 
to a question by defense counsel, that a detective named Lengo, and I 
believe you said a Federal Agent, another Federal narcotics agent, were 
also in the vicinity on the date of September 2nd, 1958? 

Is that correct? A. That is correct, sir. 

Q. When you referred to the vicinity, did those two officers, that 
is, Longo and the Federal narcotics agent, accompany you at any time to 
the premises at 1218 Wisconsin Avenue, Northwest? A. They did not accompany 
us into it sir. At that time we entered, sir. 

Q. Where were they at the time when you arrived and you spoke of 
being in the area, in response to that question. A. Well, Detective 


Longo was with me, and we met Agent Bowie about a block away, sir; and 
Detective Longo and Bowie were dispersed to the rear of the premises, so 
that they could make observations and watch the rear of the premises 
while we entered the front. | 

Q. Now, you were asked questions concerning this search warrant. 

When the affidavits to which counsel has referred so often was 
obtained, was it obtained for a search or for an arrest warrant for the 
defendant and his wife? A. A search warrant, sir. 

Q. And that search warrant was for what premises? Premises 
1218 Wisconsin Avenue. | 

Qe What floor? A. The third floor, sir. 

MR. TITUS: That is all. 
RECROSS EXAMINATION 
BY MR. LYMAN: 

Qe Mr. Didone, counsel asked you on redirect examination regarding 

the application for search warrant and the affidavit in cases! thereof. 
This was for the entire third floor? A. That is right. 

Q. Did you have any knowledge that the defendant Richards occupied 
the entire third floor? A. To the best of our knowledge at the time, he 
did occupy the entire third floor. | 

Q. Then you later learned that he didn't occupy the entire third 
floor, didn't you? A. I later learned that there were two rooms there 
that were unoccupied, sir. : 

Q. Wasn't your testimony that you don't know whether they were 
occupied or not? A. You just asked me, did I later learn, sir. 

Qe On September 2nd, when you executed this search eeente you 
learned that the defendant Richards did not occupy the entire third 
floor; isn't that correct? | 

THE COURT: On September 2nd, you say, Mr. Lyman? 
MR. LYMAN: Yes, sir, September 2nd. : 


THE WITNESS: Your question is difficult, sir, because as far 


as I knew he was the sole occupant on the third floor. 
KRRK KKH HH HHH 
DAVID PAUL 
was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
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Q. And are you with the Metropolitan Police Department? A. I am, 


Q. What is your rank with the Metropolitan Police Department? A. 

I am a detective assigned to the narcotics squad. 
HHH KHHK HHH HE 

Qe I want to direct your attention to September 2nd, 1958. Were 
you attached to the Narcotics Squad of the Metropolitan Police at that 
time? A. I was, sir. 

Q- Were you working in partnership with another officer? A. Yes, 
Sir; Detective Didone. 

Q- Did there come an occasion on the date of September 2nd, 1958, 
Detective Paul, when you had occasion to go to premises 1218 Wisconsin 
Avenue, Northwest, here in the District of Columbia? A. Yes, there was. 

Q- Do you recall about what time of the day or evening it was? 

A. About 6:40 p.m. on September 2nd. 

Qe With whom did you go to those particular or in those particular 
premises? A. With Detective Didone, Detective Longo, Agents John Thompson 
and Donald Bowie of the Federal Bureau of Narcotics. 

Q. Did you have occasion, Detective Paul, to enter the building at 
1218 Wisconsin Avenue, Northwest? A. Yes, sir, I did, sir. 

Qe When you entered the building with whom did you go or in what 
form of continuity did you enter that particular building? A. I 


entered with Detective Didone and Agent Thompson. Detective Didone was 


in front of me. I was behind Detective Didone and Agent Thempson was 


behind me. 
Q. Did you proceed to any particular floor in that building? 
A. Yes, sir, we entered the premises and went to the third floor. 
Q. When you reached the third floor of the house or building, what 
did you do then? A. When we got to the third floor janding, we walked 
into the hallway up there, and I detected an odor coming from the hallway 
closet. | 
Q. All right, sir. Did you recognize that odor? A. Yes, six the 
odor I detected coming from the hallway closet was an odor I have smelled 
before on numerous occasions, and it resembled the odor of marihuana. 
MR. LYMAN: I object, Your Honor. 
THE COURT: I will let him answer it, sir. 
AR. LYMAN: Well, I object. I object to tresembled.m 
BY THE COURT: | 
Q. When you say it resembled, what do you mean? ie It was the same 
odor I had received -- I had smelled before, Your Honor. | 
BY ER. TITUS: | 
Q. What did you do then after this occurred? A. Well, at that 
time, we had just got up there and a doorway opened in the back, which 
subsequently we discovered was the bathroom and a ein, later identified 
as Rachel Richards, came out of the bathroom. : 
Q- Do you know whether she is the wife of the defendant in this case, 
James Richards? A. I found that out later; yes, sir. : 
Q. Now, did you or Detective Didone in your presence have a con- 
versation with this lady? A. Yes, sir. Detective —- | 


Q. Nos just a moment. I don’t want any conversation you had with 


her. That is inadmissible. 


But after the conversation with this lady, what, did you do then? 


A. After a short conversation with the lady by Detective Didone, I went 
to the door and knocked on the door, which leads into the living room of 


Apartment No. 6. 


After knocking for a period of ten seconds or so, Detective 


Didone then tried the door leading to the kitchen of the same apartment, 


and the door was open, and Detective Didone entered the apartment, and 


I entered with him; and Rachel Richards entered, and Agent Thompson 
entered the apartment. 

Qe Where did you go when you went into the apartment? A. I went 
directly behind Detective Didone, and we walked to the front of the 
apartment, which would be the front room of the apartment, sir. 

Q. Who if anyone was present in the front room of the apartment? 

A. The defendant James Richards was seated on a sofa in his underwear. 

Qe What happened then, Detective Paul? A. Detective Didone identi- 
fied himself to him and showed him the copy of the search warrant for the 
premises, sir. 

Qe What happened then? A. At that time Detective Didone asked him 
if he had a key to the hall closet, and he stated that he didn't, and then 

Q. Was that word "didntt"? A. He didn't. He did not, sir. He 
didn't. 

Qe Alk right. Go ahead. A. And Detective Didone asked him where 
his keys were, and he motioned to the top of the dresser, and he then got 
up and walked over to the top of the dresser, and he picked up a string 
of keys, a chain which had keys on it. 

Q. Who is "he"? A. The defendant Richards, sir, got up from the 
sofa and walked over and picked up these keys, and he handed them to 
Detective Didone. 

Q. After he handed the keys to Detective Didone, what if anything 
was done then? A. Then Detective Didone and myself and Agent Thompson 
and the defendant Richards, and Rachel Richards, then left that room and 
walked back into the hallway to where the closet was. 
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Qe What happened out there? A. When we arrived at the hallway 
closet, where I had detected the odor when we originally came in the 
premises, Detective Didone with these keys tried to open the door, the 
closet door, and at the second or third, I don't recall which key, he 
finally was able to open the door. 

Upon opening the door, on the floor, directly inside the door 
we discovered a large trunk. 

Q. Was there anything else on the trunk? A. Yes, sir. Immediately 
on top of it was a manila folding envelope, reddish in color. 

MR. TITUS: Your Honor, may the witness step Gow from the stand 
and look at this particular exhibit? | 
THE COURT: Yes, sir. 
BY MR. TITUS: 
Q. I am referring to Government Exhibit 2, marked for identification. 
Will you look at that trunk and the contents of it, and then 


resume the stand afterwards, sir? 


I want you to look at each one of those bags, Detective Paul. 


Also look at the trunk itself. A. Yes, sir. My initials 
appear on the edge of it, sir. : 
Q. Now, Detective Paul, you looked at the bags continied in this 
trunk. 7 
Are you able to tell the jury whether you can recognize having 
seen these bags before today? A. Yes, sir, I can, sir. | 
Qe Where did you see those? A. The first time I saw those bags, 
the plastic and the paper bags and the trunk, was upon Detective Didone 
opening the closet, the door to that closet, and it lied on the floor, 
right inside the door, sir. : 
Qe And what was done with the trunk after it was atecovened in the 
closet, if you know? A. I assisted Detective Didone pulling it out into 
the hallway, and he opened the top of it. | 


Q. At the time he opened the top of the trunk, who was present in 
| 


the hallway besides yourselves? A. Agent Thompson, the defendant 
Richards, and Rachel Richards. 

Q. That is the defendant's wife? A. Yes, sir. 

Qe I want to show you Government Exhibit marked No. 3 for identifi- 
cation and ask you if you will look at the contents of that particular 
exhibit, and tell us whether you recognize those, sir. A. Yes, sir. 
This is the manila folding envelope which was on top of the trunk in the 
closet. 

I have my initials on the face of this, and my initials appear 
on the small paper bags which contain weed; and my initials appear on 
the inside of this vial and also on the face of each one of these hand- 
rolled cigarettes, sir. 

Qe When was this particular folder opened, and if so, by whom? 
When was it opened and who opened it? A. This was recovered by Detective 
Didone who did open it. It was opened a short time after the trunk was 
epened, sir. 

Q. Where was that? A. In the hallway. 

Qe Now, after the trunk was opened in the hallway and the folder 
opened in the hallway, what was done if anything by way of questioning the 
defendant James Richards or any statements made by James Richards in the 
hallway? A. After Detective Didone opened the top of it and he saw the 
contents of it, he then informed the defendant Richards that he was under 


arrest for violation of the marihuana Tax Act; and he informed him that 


anything he saidimight be used against him; he didn't have to make any 


statements; and that he could have an attorney. 
He then at the same time, also his wife was informed of the same 
thing. 
Q. Whose wife? A. The defendant's wife. 
Q. The defendant's wife? A. Yes, sir. 
Qe All right; go ahead. 


Q. At that time, the defendant stated: Everything in the closet 


belongs to me. 
And he wanted to know why his wife was being charged. 
He stated that the trunk containing the marihuana had been in the 
closet for a period of time, a long period of time. | 
Q. All right, sir. What was done after that with the trunk ard the 
envelope, the maroon enveloped marked Government Exhibit | 3, after it was 
seen and after this conversation took place in the hall? A. Well, we 
then went back into the other three rooms that the Richards occupied, and 
we took the trunk and the manila envelope in there. 
WR, LYMAN: I dontt understand that, the other three rooms that 
they occupied. . 
BY THE COURT: 
Qe Into what room did you go, sir? A. Well, we walked in through 
the living room, I would say, of their home, sir; and we talked to them a 
little bit there; and Richards stated that he had been maine marihuana 
for about 25 years himself, 
BY MR. TITUS; 


Q. That is the defendant? A. The male defendant Richards here. 


HRHHKHKK HH HH HHH 
CROSS EXAMINATION 
BY MR. LYMAN: 
Q. Detective Paul, you came to those premises, 1218 Wisconsin Avenue, 
at what time on September 2nd, 1958? A. About 6:40 p.m, sir. 
Qs How did you get in? A. In the house itself, sir? 
Q. Yes, sir. A. We walked in the front door, sir. 
Q. How did it open up? A. You mean, how did the door swing, in 
I believe it swung in, sir. | 
No. Was the door locked? A. No, sir, it was unlocked. 
Did you ring the bell? A. No, sir, we did ae 
Isn't it a fact that you used a key to get in? Ne That 


a fact, sir. 


Qe Don't you know that -- how many doors are there in those premises 
on the street level? A. You mean, referring to the front of the house? 

Q. I am referring to the premises 1218 Wisconsin Avenue, Northwest, 
Washington, D.C. A. I am talking about downstairs. I believe that 
there is two doors downstairs, but I am not sure. 

Q. Where do they lead to? A. They lead to the hallway of the 
house. 

Qe Two doors? One behind the other? A. To the best of my 
recollection. 

Qe Well, how many front on the street? A. There is one door 
fronting on the street. 

Q. And another door going into a restaurant? A. (On the other 
side of the building there is, yes, sir. 

Q. Don't you know, or didn't you know on September 2nd 1958 when 
you were there that the door was locked? You knew previously that it 
was always locked, that door going from the street, didn't you know that? 
A. Did I know that? 

Q. Yes, sir. A. No, I didn't know that. 


HRHKEKKHKHKHHKHHHHK 


Q. Well, you testified on direct examination, sir, that when you 


got up the the third floor you smelled an odor; is that right? A. That 
is right; by the hallway closet. 

Q. That is the only thing that attracted you to what was in that 
closet; isn't that right? A. That is the only thing? No, sir, that 
is not the only thing. 

Q. Well, you had a search warrant; is that correct? A. That is 
correct, sir. 

Q. This has been marked for identification as Defendant's Exhibit 
No. 1. 

Do you recognize that, sir? A. Yes, sir, that is a copy of 


the search warrant which I left with the defendant Richards after we had 


executed it and made the seizure, sir. 

Q. Well, this copy is exactly like the original, isn't it? A. That 
is correct. This is an exact copy of the original which was left with the 
defendant after the seizure was made in the premises. ! 

Q. Where did the original go? A. The original was returned to 
the Municipal Court, sir, where it was received. | 

Q. Now, we are to understand that the only thing that attracted you 


to that closet was the odor; is that right? 


MR. TITUS: Your Honor, he has stated that it is not the only 


thing. 
BY MR. LYMAN: 

Q. What else attracted you to that closet? A. I had received 
information, which is listed in the affidavit for the search warrant, 
that a trunkful of marihuana was contained in that closet, sir. 

Q. Well, then, you were going to that closet nother encine any 
alleged odors is that right? A. On a search, yes, sir, we definitely 
were, Sir. ! 

HHH KRKRR EHH HH HEH 

Q. Now, Mr. Paul, you recall that you testified at a preliminary 
hearing in the Criminal Division of the Mmicipal Court for the District 
of Columbia on September 25th, 1958; is that correct? he I forget the 
exact date, but I did testify at a preliminary hearing of the defendant, 
yes, sir, in the Municipal Court. 

ee 

Q. Now, sir, reading from page 4 of your Nestincrye by officer David 
Paul, in the preliminary hearing in the Criminal Division of the Municipal 
Court, on Thursday, September 25, 1958, and I am asking you if you recall 
this, at the bottom of page 4? : 

‘We entered the apartment off the hallway with the female 


defendant. The defendant James Richards was seated in the front 


bedroom of the premises. 
MWe identified ourselves to him and stated our purpose 

for being there and showed him the search warrant. A set 

of keys was on the dresser. We asked him if the set of 

keys fitted the closet in the hallway. He said they did." 

Was that your testimony, sir, on September 25, 1958? A. Yes, 
sir, that is my testimony. 
RRHKKHHHHK HHH 

Qe Now, on August 31st, 1958, you said you saw Joseph Miller; is 
that right? A. August 31st? 

Q. Yes. A. Yes, sir. 

Q. What time did you first see him that day or night? A. About 
LL p.m. on August 31, 1958. 

Q. And who was Miller, Joseph F. Miller? A. He was a special 
employee of the Narcotics Squad of the Metropolitan Police Department 
at that time, sir. 

Q. What do you mean by a special employee? A. That he informed us — 

Q. He was an informer? A. No; he gave us information. He informed 
us of narcotic activity. 

Q. Did you know that he was a user of narcotics himself, marihuana? 
Ae I knew he had used marihuana; yes, sir. 

Q. Did you know that he was a purveyor or seller of marihuana? 
A. No, sir, I didn't know that. 


HRHHKHHKHKK HHH HE 


Q. Well, did you have a purpose in meeting him at that time? A. Yes, 


sir, we did. 
Q. What was the purpose? A. The purpose was — 
THE COURT: You may answer. 
THE WITNESS: The purpose in meeting Miller was for Miller to go 
to the defendant's house. 


BY MR. LYMAN: 


Q. That is the defendant Richards’ house? A. That is correct, 
the defendant's house, and make a purchase of marihuana. | 

Q. That was the purpose? A. Yes, sir; that is correct. 

Q. Did you see Miller go in the door that night? A. Of the 
defendant Richards’ house? | 

Qe Nos 1218 Wisconsin Avenue. A. Yes, I did see Miller go into the 
defendant's house, sir. 

Q. He just opened the door and walked in? A. He walked up to the 
door. He stood there for a short interval of time, and he then stepped 
back to the curb, and he looked up, sir; and he then rend) back to the 
door and stood there for a very short interval of time, and then entered 
the premises, sir. 7 

Q. Do you know whether or not Miller had a key? Ae No, sir, he 


didn't have a key. 


Q. Why are you so positive he didn't have a key? Ae Because 


Detective Didone and myself had searched him before he went to the House, 
sir. | 

Q. Where did you search him? A. We searched him in the back seat 
of an automobile. | 

Q. Did you take all his clothes off? A. We removed his shoes, as 
I recall, and we looked in through all his pockets, and we searched all 
his clothing, sir. 

Q- You mean he had nothing on his clothing when he walked out; 
nothing in his clothing? A. He had no money on him except the money 
which we had given him. We removed all the money, and he had no keys 
on him, sir. : 

HHH HE HH ee ee 
MR. LYMAN: Of course not, but now I am confused on the matter. 


Can you tell me what I did, for my own information, what is the duplication? 


I don't comprehend that. 


THE COURT: I dontt think I can make it any clearer, Mr. Iyman. 
Better let the record stand as it is. 

MR. LYMAN: All right, sir. 

THE COURT: I believe I said to you, Mr. Lyman, and I will try 


again, but what I said to you is this. You were dealing with this question 


of the motion to quash and the motion to suppress, and I said to you, or 
I asked you had these matters been before the court, and you properly 
advised me they had been passed upon, that Judge Curran had heard it and 
denied the motion. 

I said to you that under the circumstances that would be the 
law of the case, that I would not sit, nor do I have the right to sit, to 
pass on it as a court of appeals. 

MR. LYMAN: That is right, sir. 

THE COURT: Now, let me try to finish, sir. 

I also said to you that anything in the evidence which would 
relate to impeachment of one of these witnesses, you were certainly at 
liberty to deal with. 

Now, you have here a former indictment, one count of which, I 
understand, has been dismissed.. 

MR. LYMAN: Both counts were dismissed, Your Honor, in this 
indictment. 

THE COURT: Well, both were dismissed in that indictment, and 
therefore this indictment is not before this jury now. 

Is that right? 

MR. LYMAN: That is right. 

THE COURT: We have a one-count indictment, one count, for which 
we are trying this defendant now. 

What has this to do with it? 

MR. LYMAN: That has to do with tiller. 

It had two counts, and the first count concerned Miller's testimony, 


and I say that the Government, if they prosecuted, as I see it, that Miller 


had to support this one count. 

THE COURT: But does it make any difference vhether it be Miller 
or anybody else? He is on trial on this count in this case; and in which 
you are representing him in this case. | 

All right, sir. Let us proceed. 

HR KH HHH HH HH 

Q. Now, Government Exhibit No. 1, the keys, these keys, Mr. Paul, 
can you tell us who picked them up, if anyone? A. Are oon referring 
to when we entered the house, sir? 

Q. Yes, sir. A. The defendant Richards picked them up, and handed 
them to Detective Didone, sir. 

Qe Isn't it a fact that Detective Didone or you just went over and 
picked them up and Richards never gave them to you? A. ‘No, sir, that 
is not a fact, sir. | 

Qe Who took them away from Richards apartment, six? Who took 
them away, carried them away? A. Detective Didone maintained them in 
his custody until he turned them over to the Property Clerk's office, sir. 

Q. Then you never handled them very much? A. Yes,, sir, I put ny 
initials on them, for further future identification. | 

Q. Was there anything else on that key chain there, than what you 
see here, five keys and a little license identification plate? A. No, 
there was nothing else affixed to the key chain except what is on there 
today, sir, in the present condition. | 

Q. Wasn't there something like a bottle opener? A. No, sirs that 
is the way I saw it, like it is today. | 

Q. Other than put your initials on some of the ceva — did you put 
your initials on all the keys? A. No, sir; I put my initials only on 
the key that fit the closet door, sir. | 

Qe You didn’t put your initials on any of the other keys? A. No, 
sir, I did not, sir. : 


Q. Which is the key that fits the closet door, sir? A. It is a 


Lockwood key, and marked XO1804, and has my initials, D. P. scratched 
upon the face of it, sir. 
Q. Now, Mr. Paul, you had D.P. scratched on it. Will you point it 
out? 
THE COURT: I did not hear you. 
BY MR. LYMAN: 
Q. I said, you had D.P. scratched on it. Will you point it out, 
please? A. Yes, sir, you can see it at the bottom of the key, sir; a 
D with a P right alongside it, sir. 
HHH HH He eH KR 
WILLIAM P. BUTLER 
HHH HKRKKHHHKHEH HH 
A. I am employed as a chemist by the Internal Revenue Service of the 
Treasury Department. 
Q. Mr. Butler, how long have you been with that particular department 
and service? A. Eight years. 
Qe How long have you specialized in the field of chemistry, sir? 
A. For the entire term of my employment I have been engaged in the 
analysis of narcotic drugs. 


Previous to that I had taught one year of chemistry in high 


HH KH KH HH HK 

Qe When you analyzed the contents of the trunk, were the bags there 
in the trunk at this time, were they present in the trunk at the time you 
opened it? A. Yes, sir, they were. 

Qe And did you make any chemical analysis of the contents of each 
of the ~— I believe there are 13 bags in the trunk — of those thirteen 
bags? A. Yes, sir, I did. 


HHH HK HH HH HH HK 


A. I removed each bag individually and weighed its; and then mixed 


the contents thoroughly, and removed a portion from each one of the 


46. 
thirteen bags. I analyzed that portion that I removed. 
BY MR. TITUS: ! 

Q. What did that analysis show, as far as the contents? A. It 
showed that each bag contained marihuana, leaf principally and fertile 
seed. I believe there was one bag that had almost exclusively seeds in 
them, and those seeds I planted to determine the fertility of the seeds 
and the seeds sprouted, and I concluded that those seeds were in fact 
fertile. | 

Q. And were those seeds marihuana? A. Yes, sir, they were 


marihuana seeds. 


a 
Ae I entered this in the index book, numbered it, and broke the 
seals on the back. It was sealed with Scotch tape and sealing wax, and 
I removed the contents and analyzed a portion of each one’ of the individual 
packages that were contained in the folder. | 
Qe Now, does that include the vial that is before you, sir? A. Yes, 


sir, it does. 


Q- Toes that include the paper bag to your left? A. Yes, sir, 


and the two cigarettes. 
Q- What did you find they contained? A. Each one of the containers 
had marihuana in it. I found no other substance, other than portions 
of the marihuana plant, which I identified as principally the leaf 
portion of the plant. : 

HUM HHH HHH ee HH 

Qe Now, you made a microscopic test? A. Yes, sir, I did. 

Q- Is that the only test you made? A. No, sir, I mate a chemical 
test of the exhibits in each instance. Each package or each container 
was examined chemically and microscopically. : 

ee ee 


Q. In this particular instance of Government Exhibits 2 and 3, did 


you find existence of what you term the harmful portions, as well as the 


other? A. Yes, sir, I did. I found that Exhibits 2 and 3 were composed 
almost exclusively of the leaf portion, which is considered the most 
harmful portion, and the fertile seed. All of the seeds I found and 
tested were fertile, and all of them germinated. 

Q. Would they be called the harmful portion of it? A. Yes, sir, 
they would be for the reason that those fertile seeds would propagate 
under favorable conditions, that is, they could be planted and plants 
grown, let us say, illicitly. 

Q. Then when you speak of this term, illicitly and legal for 


portions, is it your knowledge that there is a control placed by the 


Federal Government on the use of marihuana? A. Yes, sir, there is a 
control on the use and the growth of the marijuana plant. 
Q. And these harmful portions which you spoke of, are they under 
that control? A. Yes, sir, they are. 
Q- And to your knowledge, does the Government regulate the purchase 
and selling of that particular portion of the plant? A. Yes, sir, 
they do. 
HEKKHKKKKH HHH 
JOHN E. THOMPSON 
HHRHKHK EMH HHH 
DIRECT EXAMINATION 
HHH KH HE HH 
Ae I ama narcotics agent with the Federal Bureau of Narcotics. 
Q. How long have you been so employed, sir? A. Approximately 
three yearse 
HURRR KKK EH 
Q- Agent Thompson, did you at the time of making this demand elicit, 
or did the defendant make any statement to you at the time you made the 
demand to him to produce the official order form? A. Yes, I asked him 
if he had an official order form, and he stated that he did not. 


Q. Have you since the date of September 2nd, 1958, teen given any 


official order form by this defendant, James Richards? Ae Nc, sir, I 


have not. 


ee 
MR. TITUS: The Government rests its case, Your Honor. 
HHH KMHKHRHK KEKE | 

MR. LYMAN: Your Honor, I move the Court for a judgment of 
acquittal. I am requesting the Court to enter a directed verdict in favor 
of the defendant, and enter a finding, a judgment of not guilty, on the 
ground, on several grounds. 

First, that the Government has not proven a prima facie case 
herein warranting that the defendant -— a sufficient prima facie case 
warranting the defendant to be required to go forward with his proof, or 
with any proof. I want to restate that. | 

Also, on the ground that the Government has not made out a prima 
facie case warranting the defendant to go any further. 

The Government has not proven that the defendant: had any 
proprietary interest in the marihuana, and they haven't proven that he 
claimed possession of it, and they haven't proven that ae was found 
was in the premises exclusively used and occupied or dominated by him, 
or controlled by hin. ! 

In the absence of that, at this stage of the case, I submit the 
jury should not be allowed to speculate as to the issues of guilt with 
respect to the charge of earings marihuana. | 

THE COURT: I will deny your motion. I think it is sufficient 
for the jury, Mr. Lyman. 


KHHHRKKHK HHH HHH 


JAMES A. RICHARDS 
the defendant herein, was called as a witness in his own behalf and, being 
first duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION : 
BY LR. LYMAN 


49. 
RRKKKHRHEKHKHEE 
Speak up. 
Where were you living on August 2th, 1958, sir? A. August 20th? 
Yes, sir. A. I was living at 1218 Wisconsin Avenue, Northwest. 
HHHHHKHKHKHEKHKHSE 
Do you know a man named Joseph iiiller? A. Yes, I do. 
HHHHKKKKKKHEK HE 
Q. What floor of this building did you live on? A. I lived on the 
third floor. 
Qe What rooms did you occupy, lr. Richards? A. They were called 


Apartment 6. There were three rooms, a kitchen, a central sitting room, 


and a combination bedroom and living room was in the front part of the 
building. 
HRRHRKRHKRK HHH HH HE 
Q. What was your apartment number? A. No. 6. 
Q. Now, are there any other rooms on that floor? A. There are 
two other rooms, 5 and 7. 
Q. Did you occupy those? A. No, sir. 
RRR HKKHRRHR HH HEH 
Q. Were they ever occupied by anyone else? A. Yes, sir. 
Q. Were they living quarters, like what you had? A. They were 
sleeping rooms. They didn’t have any cooking facilities. 
Q- About this closet, now, where is that located? A. The closet 
is located at the head of the stairs across from Room No. 7. 
Q.- In the hall? A. In the hall, yes, sir. 
Q- Did you rent the closet? A. No, sir. 
Qe Was it your closet exclusively? A. No, sir. 
Q. Whose closet was it? A. Well, it was a storage closet that 
could be used by anyone. 
Q. Did you: have some storage? Did you have some effects in there? 


Ae Yes, sir, I did 


Q. What did you have in there? A. I had some old records. 

Q. Phonograph records? A. Yes, phonograph records, and I had some 
paperback books and magazines. 

Q. A foct locker? A. Yes, sir. 

Q. Now, did you have any clothes in there? A. There was some old 
clothes in there, some of mine, and some that had been there before I 
even moved there. | 

co ee 
Q. Did you have a key to the closet? A. Yes, si 
RHR KHKHKKHK AK 

Q. Now, ir. Richards, referring your attention to about August 25th, 
1958, did you see Joseph Miller? A. Yes, sir, I did. : 

Q. Where did you see him? A. He came to my apartment. I don't 
know whether the 25th or 26th, around & or 9 in the evening. 

Qe What did you do? Who was there? 


HHKHHKKEKKKKKKEE 


A. That was Vincent Schermerhorn. I beg your pardon. 


BY THE COURT: 
Q. Is it the 25th or 26th? A. The 25th or the 26th, I dontt know 
exactly, sir. : 
BY MR. LYNAIMs 
Who was there? A. Vincent Schermerhorn. 
Who is he? A. He is a friend of mine. 
Q.- All right, sir. What sort of work does he do? A. 
piano tuner. 
Q. Did iiller come in? A. Yes, 2iiller did come in. 
Q- “hat happened? A. Well, itiller told me that his girl. friend had 
gone to Canton, Ohio, for a vacation. 
Q. Who was his girl friend? A. warty Ersoy is the name I knew 
her by. 


Q. All right. A. And she had — and they had two separate rooms 


at the hotel where they were staying at 701 19th Street, I believe it is 
the Maury Hotel, and they didn't want to keep her room, so he said they 
had given up her room, and he had her clothing in his room, and that he 
had planed to have, when she came back from her vacation, an apartment for 
the two of them, and that he didn’t have enough luggage to move her 
things, and he asked if I could lend him a couple of suitcases. 

Q. What did you say? A. I told him that I had one small suitcase 
and that was all, but I did have a small trunk, a foot locker. 

Q. And where was that? A. That was in the closet, in the storage 
closet, and I went to the storage closet and opened it up and asked 
him -- 

Q. Well, before that time, when had you last been in that storage 
closet? A. Oh, a couple of years, I guess. I didn’t have occasion to 
go there very often. 

HRM HKKHKHHKKHE 
Qe Now, what happened when you went in there? 
RHR HHKKHKRHK EH 

Q. The 25th of August? A. Oh, I removed the foot locker from the 
closet and asked him if he could use that. 

Q. You told him that he could use that? A. I asked him if it would 
be, I mean, would it suffice, and he said, Yes, that would be just the 
thing. 

And then I removed the tray which had a few articles, a picture, 
a couple of pictures and things like that in the tray, and I removed that, 
and he took the foot locker and left. 
HRRHURHRKHKRKREHHHK 

Q. What happened after that? A. Well, then, my friend Vincent 

Schermerhorn and I stayed there for approximately an hour, and I had 


already told Miller that if I wasn't there -—- he had already asked me if I 


would be there all evening, because I had given him permission to use the 


closet, to store it in, and he mentioned before that he didn't want to 


pack his stuff in pasteboard boxes because he was afraid it would ruin 
his girl friend‘s clothing, and so for that reason he needed the luggage; 
and I told him — well, he wanted to check it, he wanted’to check it at 
the Union Station or the bus terminal for a couple of days until he found 
an apartment; and I told him that he could use that closet if he wanted 
to, that nobody ever used it, and it was all right for him to put it in 
there. 

And he said: That will be fine. 

So when he left, he asked me if I was going to be in all evening. 

I said: Well, I will be here or around at the Potomac Restaurant 
on M Street, a place that we frequented, and we waited Rone an hour, to 
get back to your question; and then Vincent and I went around to the 
restaurant. | 

Q. Vincent Schermerhorn? A. Vincent Schermerhorn. 

About an hour later Joseph Miller came back to the restaurant 
and told me he had a taxicab waiting in front of the apartment, and he 
wanted to get in, so I gave him my keys and he left and came back a 
little later to the restaurant and sat with Vince and I and had a few 
beers, and then he left. : 

Q- Did there come a time when you gave Miller any keys? A. Well, 
either the next day or the day after, I don't remember exactly, he came 
and asked me and told me, that it was going to be more than a couple of 


days, and he didn't have the money right then, and he wasn't able to get 


the apartment he was planning on, and he said that he might want to get 


in there, to get something out of the closet. 
Q. What did you do? A. And so I gave him the key to the front 
door and the key to the closet door. : 
Q. Did you have an extra key? A. I had extra keys} yes, sir. 
Qe How many? A. I had two keys altogether of the closet. 
Q. When did you next see iiller? A. I next saw Miller, I saw him ~- 


Q. Did you see him on August 31st? A. Yes 


Q. Where? A. That wasn't the next time. I had seen him several 
times in between. 

Q. Well, did you see him on August 31st? A. Yes, I did. 

Q. Where? A. At my apartment. 

Q. What time did you see him on August 31st? A. I think it was 
about 11:30 at night. 

Q. Who was there? A. That was when Benedict Drago was there. 

Q. Did anything happen then? A. Well, he came in and had a drink 
with us, and we talked a while, and we were discussing Benedict Drago's 
new job, which he was supposed to start that night. 

HUE RK KKK H 

THE WITNESS: So we discussed that for a while, and I ofered him 
another drink, and he said, No, he had to meet someone, and he could not 
stay, and he said: Is it all right if I get something out of the closet? 

I said: Yes, go ahead. 

And he went then into the hall, and Johnny, rather, Benedict 
Drago -- Johnnie Drago, he was knows as, his name in playing the piano -—~ 

Q. Who went into the hall? A. Miller. 
Benedict Drago and I stayed in the front room. 


Q. What happened? A. Then he came back with a raincoat and asked 


me to try it on. 
Q. Did you try it on? A. Yes. 
He said the sleeves were too short for him and if it fit me I was 


to it, and it fitted me all right, and I accepted it and thanked 
it. 


What happened after that? A. He left. 


KEE KRKHKKHEH HHH 
Qe Now, where were you on September 2nd, 1958, about 6 o'clock, 
Mr. Richards? A. I was in my apartment. 


KHHHAHHHKKKHKEE 


Q. Did anything unusual happen? A. Yes, sir. 


Q. What was it? A. The police officers came in and put me under 


arrest. 
2 
Q. What happened at that time when they came in? As Well, it is 
a narrow apartment, and I was in the front room, and several officers 
came in one right after the other, and one of the officers walked up to 
me, and they were just looking around everywhere, and one! of them came 
up to the coffee table, which was in front of where I was, sitting, and 


he picked up my key ring with keys on it, and he said: Does this belong 


to you? 


And I said: Yes, it does. And he waid: Will you come with me? 


And I said: Well, wait until I get my clothes on. 
And he said: We are only going out in the hall, so you don't 
need to put your clothes on. | 
ed 
Q- Was there any talk about the keys? A. Yes, sir, He asked me 
if the keys -- was there a key on that ring that fit the closet, and I 
told him, Yes, there was. | 
HH HH He He HE 5 He He 
Q. What happened after that? A. Weli, then when I went into the 
hall, there was another officer standing ~- two officers standing in the 
hall, and we went through the center room door to the hallway, and they 
opened the closet, and he asked me if this was ny closet. 
And I said: Well, yes, sir, I use the closet, but it was also 
a closet for anyone in the house. : 
And he said: Is that yours? Is this yours? And he pulled this 
footlocker out. | 
And I said: Yes, it is; and he opened it up and he said: What 
is this? | 
And I had never seen it before, and he opened it ‘up and showed 


me the marihuana. 


Q. What happened? A. Well, I didn’t say anything more after that. 


Q. You said marihuana? A. He said marihuana. 

Qe What happened then? A. Then they brought my wife out. The 
other officer had'her in the front room and took her by the arm and led 
her out in the hall and asked her if she knew what this was, and she 
said No, she did not. 


And he said: Well, it is marihuana; have you ever seen it 


And she said, No. 
And at that point I told her not to answer any more questions, 
except to give her name, address, and where she worked. 
HHHRHHHEKKHHKKKEKE 
CROSS EXAMINATION 
HHH HKHHHRH EHH HEH 
Q. Well, now, being a commmity closet, ir. Defendant, wouldn't it 
be natural for the other people who lived even closer to the closet,in 
5 and 7, the other apartments that you referred to, that they would have 
a key to that closet? A. It might be so. 
Q. Did you make inquiries of your neighbors, 5 and 7, whether they 
had? A. No, I didn't. 
MR. LYMAN: Your Honor, that is not relevant. I object, Your 
Honor, and it is beyond the scope of the direct examination. There is no 
testimony that there are any neighbors. 
BY THE COURT: 
Q. Let us find out. Were there any people living there on the 2nd 
of September, in 5 and 7, sir? A. I don't know, sir, because —~ 
Qe I am just asking you if they were living there on the 2nd of 
September? A. On the 2nd of September? 
Q. Yes, sir. A. .Those are transient rooms and I don't remember 
whether there was anybody living there exactly on the 2nd of September or 
not, sir. 


BY MR. TITUS: 
Q. How about the day that you went up there with the locksmith? 


Was there anybody living there at that time? A. I wasntt living there 


at that time either. 

Q. I didn’t ask you that, sir. 

Were these people living in apartments 5 and 7 on that floor? 
A. I dontt know if anybody was living there or not. 

Q. Did you go and knock on the door of these one nets and ask 
them if they had a key? A. No, sir, I did not. | 

Q. Well, now, let me ask you this, sir: If those rooms , supposing 
they were empty, did you inquire of your landlord if he would give you 
a key to that closet? A. My landlord? Yes, I did inguizie. 

Q. And what did he tell you. A. He told me he didn't have any 
keys. 

Q. He didn't have any keys? A. Yes, sir. 

Q. Did he tell you therefore that the people living in the rooms 
on that floor, being a commmity closet, they all had keys? A. They 
were very uncooperative. They didn't tell me anything. 

Q. Who is they? A. The landlord and his manager. 

Q. And his manager? A. Yes. 

They didn't tell you anything. 

Q. And then you didn't inquire of the people, whether they lived 
up on the third floor or not, whether they had keys? Ae I dontt 
understand your question. 

Qe You did not knock on 5 and 7 to see if there were keys? A. No, 


sir, I did not. 


ee 

Qe Well, now, I am interested at the time you Jooked in the closet. 
What were you looking at at that time in September? A. When I looked 
in the closet? 


Qe Yese A~ I looked for the foot locker. 


Q. Why? A. Because the man asked me if it belonged to me. 

Q. And you said what? A. I said it did, yes. 

Q. How many footlockers were in there? A. Two. 

Q. What was the other one? A. What do you mean, what was the 
other one? 

Q. Was it yours? A. Yes, it was mine. 

Q. What was in it? A. There was nothing in it. 

Q. How do you know? A. Because they opened it up in front of me. 

Q. In front of you? A. Yes, sir. 

Qe Did that have a tray in it? A. No, sir, it didn't. 

Qe Now, you testified, Mr. Defendant, on direct examination that 
you believed it was two or three years before that particular day of 
August 25th, I believe it was, that you had been in that closet. Two 
or three years since you have been in that closet? A. I believe so. 
I can't remember any time I have been in since then. 

Q. And you stated that there was none of your wife's clothing in 
there? A. Absolutely none. 

Q. And these paperback books were two or three years old then, is 
that correct? A. Yes, sir. 

Q. Is that correct? A. You could not be mistaken about that? 


Q. I could be mistaken because they could have been put in there on 


the 25th or 26th, after the 25th or 26th, after I gave the key to Joseph 


Mille. Oh, you mean put in there by Joseph Miller? A. Possibly. 
HU KKKKKHEK HEE 
Q. Now, Mr. Defendant, when did you first meet Joseph Miller? 
A. Approximately three years ago. 
HHH KKHH HH 
Qe. Now, Mr. Hiller told you that the trunk suited him fine, the foot 
locker suited him fines is that right? A. I dontt know the exact words 
he used, but it was all right. It suited his purposes, is what he meant. 


Q. What did he tell you the purpose was? A. He said that he had 


his girl friend's clothing in her room, and that he didn't have enough 
luggage to pack his clothes and her things too, and I assume he meant he 
was going to put her clothes in there. I don't remember exactly that he 
told me that is what he was going to put in there, but he said he had 
his clothing and hers, and he didn't have enough luggage to pack it in. 

Q. And did he tell you where he was going to take it after he packed 
it? A. Well, it was an understanding -- I think you are skipping over 
part of it. | 

There was an understanding that he was going to bring it back 
there and store it in that closet before he left. | 

Q. To bring it back and store it in that closet? he Yes, he 
mentioned at the time that he would -- that he could not pack the things, 
the things in a pasteboard box or anything like that because he was afraid 
of ruining his girl friend's clothing; and he had es to take them 
to the Union Station or the bus station and check them for a couple of 
days; and I told him he didn't need to do that, that that closet was 
never used by anyone. It hadn't been anybody using it for a long time, 
and I didn't have any use for it, and it was just as mich room in there 
with the thing full as it would be if it was empty, and he could put 


it in there. 


Q- You told him that the closet was never used by anybody; is that 


right, Mr. Defendant? A. Words to that effect. 

Qe Was that your understanding, that it was never used by anybody? 
A. No, that is not my understanding. That is what I told him at the 
time. | 

Qe Why did you tell him that? A. Because I didntt think anybody 
else was using it at the time. 

Q- Why did you think that? A. I don’t understand what you mean. 

Q. Why did you think that nobody else was using it? A. Because I 
didn’t think anybody was using it at that time. | 


Q- Why, sir? 


Counsel should not argue with the witness, 
Honor. 
THE COURT: I think you can ask why. 
Why did you say you didn't think it was used, sir? 
THE WITNESS: Because I didn’t think there was anybody using 
it but me at that time, sir. 
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A. Yes, sir, I gave him the key, gave him my ring of keys, and he 
went around, I imagine, and I took it for granted he was going to put 
his clothing in the closet. 
Q. Now, what did you give him at that time, Mr. Defendant? A. At 
that time? 
Qe Yes. Ae I gave him a ring of keys. 
Qe Your what? A. A ring of keys. 
And did that have your key to your apartment in it? A. Yes, sir. 
Q- And he took this entire ring of keys? Is that the same ring 
that is in evidence here? A. Yes, sir, except that it had a bottle 
opener and can opener on it at the time. 
Q- A bottle opener and a can opener? A. It was a combination, 
corkscrew, and can opener and bottle opener. 
Q- And he took that entire chain with the five keys and this bottle 
and can opener? A. Yes, sir. 
HRHHRKHHHKHKHKHHHE 
Q. As a matter of fact, Mr. Defendant, weren*t you present here in 
the courtroom when your attorney asked the question of Detective Paul 
about this preliminary hearing, in which Detective Paul in that particular 
thing said that Detective Didone picked those keys up and took them and 
that you did not? Isn't that the fact? A. I don't believe I understand 


you, sir. 


Qe Have you had a chance to peruse this particular transcript that 


was used? A. I called my attorney's attention, when he questioned the 


officer about its; yes, sir. 
Qe You called it to his attention? A. Yes, sir. 
Qe Well, now, when you called it to his attention, weren*t you 
aware of the fact that in that transcript Detective Paul said that 
Detective Didone picked those keys up? Is that not a fact? A. Are you 
speaking of the preliminary hearing now? | 
Gul etieteia thettranserspeur enttalicing about, Mr. Defendant. A. Yes, 
sir, that is true. 
, Is that correct? A. Yes, sir. 
Q. Then you didn't hear him say that Detective Didone -—- that you 
handed them to him, did you? A. In this trial, yes, sir. 
Q. At the preliminary hearing? A. No, at the preliminary hearing, 
he said he picked them up; yes, sir. : 
Qe But that is not what you testified to on direct examination? 
A. Well, I am sorry, I misunderstood the question. | 
Qe Now, Mr. Defendant, you had never had occasion = ever see weeds 
like that marihuana that you see here in court prior to the date that you 
were apprehended, have you? : 
MR. LYMAN: I object to that, Your Honor. It is beyond the scope. 
THE COURT: I will let him answer. : 
BY MR. TITUS: 


Qe Have you ever seen weeds like that, Mr. Defendant? A. I don't 


understand what you mean. 

Q. Have you ever seen marihuana before, Mr. Defendant? A. In 
pictures, yes, sir. | 

Q. What pictures? A. Newspapers. 

Qe Newspapers? A. Yes, sir. 

Q. Did you hear the testimony here of Detective Didone that you 
stated to the officer at the time of your arrest that you had been smoking 
marihuana for a long period of time, and that you had bought this from a 


Mexican in New York? A. Yes, sir, I heard that statement. 


Are you familiar with Mexico, Mr. Defendant? 
MR. LYMAN: Your Honor, I object to that. That is not relevant 


THE COURT: I will let him answer. 
MR. LYMAN: It is not relevant. 
THE WITNESS: What do you mean? 
MR. LYMAN: It is beyond the scope of the direct examination. 
THE COURT: I think not, sir. I think it is cross examination. 
BY MR. TITUS: 
Qe How familiar are you with Mexico, Mr. Defendant? A. I have 
visited there. 
Qe Now, how frequently? Like the last time? What year was that? 
Like the time of the tooth, you know, Mr. Defendant? A. The tooth? 
Q. Didn't you go there for a dentist appointment? A. No, sir. 
Q. You never had a dentist appointment there? A. No, sir. 
Q- In 1958? A. No, sir. 
Q. When was the last time that you were in there? A. I don’t remen- 


MR. LYMAN: Is this relevant, Your Honor? 
THE COURT: Yes, sir. 
BY MR. TITUS: 

Q. Well, now, use your best recollection. When was the last time 
that you were in Hexico, to the best of your recollection? A. I think 
it was April. 

Qe 158. 

MR. TITUS: Will the Court indulge me just a moment? 
THE COURT: Yes, sir. 


BY MR. TITUS: 
Q. Mr. Defendant, in April of 1958, when you were in Mexico, were you 


there for the purpose of a physical examination? 


MR. LYMAN: May I approach the bench? I object to this, Your 


Honor. 
ee | 
THE COURT: What do you want to do specifically, Mr. Titus? 
WR. TITUS: I want to inquire what his purpose in being in 
Mexico was? | 
THE COURT: I will permit you to do so. Particularly in the 
light of the officer's statement that he said at the time that he got 
it from a man in Mexico. | 
MR. LYMAN: No, not in Mexico; in New York, Your Honor. 
THE COURT: You are right. ! 
I will permit you to ask that. 
MR. LYMAN: May I note an exception? May I note an exception, 
Your Honor, at this time? : 
THE COURT: Yes, you may. 
(Thereupon counsel resumed their places in the courtroom and 
the following occurred:) : 
BY MR. TITUS: | 
Q. Mr. Defendant, you say that you were in Mexico in what month? 
A. I believe April. : 
Q. 1958? A. Yes, sir. 
Q- Were you there along? A. Yes. 
Qe Was your wife with you? A. No. 
Qe What was your purpose in being there? A. Vacation, 
It was what? 
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Q. You testified he was not a close friend of yours, did you not, 
Mr. Defendant? A. Yes, sir, I think I did. 
Q. And yet you entrusted him with keys to your own’ apartment on 
that basis? : 
MR. LYMAN: I object. He didn’t give him any keys to the apartment. 


BY MR. TITUS: 
Q. Didn't you give him a key to your apartment? A. No, sir. 
Qe How did he get in that night? A. What night. 
Q. When he came back in the cab? A. He never went in my apartment 
as far as I know. 
Q. Where did he take this particular trunk? A. Into the closet. 
Q. How did he get through the front door? A. He hada key to the 
front door. He had all my keys. 
Qe And I say, all of those keys, what do they include, ifr. Defendant? 
MR. LYMAN: Your Honor, this is repetitious. He has been over 


it once or twice before. 


THE COURT: I do not think it is. 


I thought you said you didn’t give him a key to the apartment. 

Now, was your key to your apartment on that ring chain? 

THE WITNESS: Yes, sir it was on there. 

THE COURT: So you did give it to him? 

THE WITNESS: I gave him my keys. If he is speaking about the 
night I loaned him the trunk I gave him the whole key ring in the Potomac 
Restaurant, yes, sir. 

BY MR. TITUS: 

Q. And that included a key to your apartment, didn't it, Mr. Defen- 
dant? A. Yes, sir. 

Qe And this was the man you didn*t even consider a close friends 
is that correct? 

KRHRKHHKKRKKHKHKK HE 

Q. Now, Mr. Defendant, did you not also testify that at one time in 
the hall the officers were turning to your wife and questioning her, and 
you told her not ‘to tell them anything, except her name and her address? 
A. Yes, sir, after they opened that foot locker. 

Q. Why was that? A. Because he had just told my wife — 

HR. LYMAN: I object. He said he said it, and there is no need 


for why about it. 
THE COURT: I think he can answer. If he can. 
BY MR. TITUS: : 

Q. Why was that, Mr. Defendant? A. Because these detectives had 
asked my wife if she knew what that was, and she said No, and he told her 
that it was marihuana; and he asked her if she ever saw it before, and she 
said nos and then that is when I told her. | 

Q. He had never mentioned marihuana up to that time, did he, the 
officer? A. He mentioned marihuana when he told her what it was, yes, 
sir. 


Qe Up until the time he told her, he never mentioned it? A. I 


don't remember whether he mentioned it to me or not. 
Q. Well, did you know it was marihuana, then, Mr. Defendant? A. I 
am pretty sure — I am pretty sure he did tell me that, ie 
Qe When did he tell you that? A. When he took me into the hall. 
Q. When he took you in the hall? A. Yes, sir. After he took 
me in the hall, opened the closet door, took the foot locker out, opened 
it up, and I think that is when he mentioned what it nae 
HHH KHHKHKHH HHH 
Qe Mr. Defendant, when you saw this, when the erate was opened, was 
that in the closet or out in the hall? : 
See He HE HE ee ae 
A. It was opened in the hall, yes; removed from the closet and 
opened in the hall. | 
BY MR. TITUS: 
Qe Whilt it was in the closet when the closet scores first opened, 
you then had no knowledge of what was in that trunk at all? A. No,sir. 
Firm, Ae mn em, ! 
Q. When was the first time you saw this folder? A. Inside of my 
apartment after the police officer took me back into the apartment. 


KURHRMRHKHEHKKKKE 


Q. Did you tell the officer when he brought it in the room, when 
you and your wife were seated there, that you had never seen that before? 
I am speaking of the folder? A. I dontt know whether he asked me that 
or not. 

Qe What did he ask you? A. I don't remember. 

Oh, you mean, other than the fact that do I know what that is? 
Did he ask you if you knew what it was? A. Yes. 

Q. What did you say? A. I said, No, I didn't. 

Q. Did he ask you anything else? A. I don't recall him asking me 
anything else, no. 

Q. Now, did he open it there, lir. Defendant? A. Yes, he did. 

Q. What was in it? A. Well, there were several articles in there 
that are not in there now. 

Qe What were they? A. Well, there was one, there was a little kind 
of corncob pipe in there. 

Q. And what else. A. That is about all I remember, except for the 
things that are in there now. 

Q. And was the corncob pipe in this particular folder? A. I 
believe he removed it from that folder, yes, sir. 

Q. Did he remove the vial? A. Yes, sir, he did. 

Qe Did he remove the two cigarettes? A. I don't remember whether 
he did then or note 

Qe How about the paper bag? A. I dontt remember that either. 

Qe Did he place the articles that he did remove from this, did he 
place them out on the table somewhere in the living room? A. No, sir. 

Q. what did he do when he opened it and took the articles out? 

Ae He would take one thing at a time and hold it up, and he would put 
it back in again. 

Qe Now, how many things did he lift up? A. A vial and the little 


pipe. 


Qe Did he inquire of you whether those were yours? A. Yes, sir, 


he did. 
Qe What did you tell him? A. I told him absolutely note 
Q. Did you tell him you had never seen them before? 
MR. LYMAN: I object to that. That is repetitious. He has gone 
into that several times, Your Honor. . 
THE WITNESS: Well, I told him, No, I hadn*t seen it before, 
if he asked me that. I hadnt seen it before, at any rate. 
BY MR. TITUS: 
Qe Now, I will ask you, sir, now, and not at that ames prior to 
the date of September 2nd, had you ever seen this particular folder before? 
A. Not that I know of, no. | 
Q. Did Mr. Miller ever tell you he was going to put a folder in 
addition to the foot locker in your closet? A. He didn't tell me exactly 
what he was going to put in there. He said clothing, and he had something. 
He borrowed the foot locker to pack some things in it. | 
Q. What things? A. Clothing. 
Q. His girl friend's clothing? A. That is what I understood that, 
yes, sir. | 
Q. When was the next time after that date of August 25th or 26th, 
that you saw the girl friend again of Mr. Miller? A. The first of 
September. : 
Q. The first of September? A. Yes, sir. 
Qe The night before? A. Yes, sir. 
Q. The night before you were arrested? A. Yes, sir. 
Qe Did you inquire of her about her clothes at that time? A. I 
mentioned something, yes, I did. | 
Qe What did she say? A. She acted strange, and she didn't know what 
I was talking about; and he explained it to her, and she said, Oh. 
Q. What was her occupation, do you know? A. She was a waitress and 


also a nurse of some sort. 


Q. Where was she living at that time, the night of September 1st? 


A. September ist? 
Q. Yes. A. She had just returned to Washington from Canton, 
I dontt know where she was living then. I didn't know the address. 
think they were going to stay in a hotel that night. 
Q. Ina hotel that night? A. Yes, sir. 
Q.- And where was Mr. Miller living then, do you mow? A. No, I 
don't know where he was living. 
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BY MR. TITUS: 
Qe Mr. Defendant, did you have a scale in the apartment? A. Yes, 
sir. 
Q. What kind of scale? A postal scale. 
Q. Postage? A. Postal. 
Q. Postal. A. Yes 
Q. Where did you keep that? A. I don't know. I haven't used it for a 
long time. I don*t remember where it was. 
Q. Is that for weighing stamps? 
MR. LYMAN: Your Honor, he has answered the question. 
THE COURT: This is another question. 
MR. LYMAN: I object. It is not relevant. 
THE COURT: You may answer. 
THE WITNESS: No, sir, it wasn't for weighing stamps. I have 
never seen a scale for weighing stamps. 
BY MR. TITUS: 
Qe I see. What was this for? A. Weighing mail. 
Qe And you don*t know where you kept it? A. I don't remember where 
it was at that particular time, no. 


Qe It wasn’t in the closet, was it? A. I beg your pardon? 


Q- It wasn't kept in the hall closet, was it? A. No, sir, I dontt 


think so; no, sir. 
MR. TITUS: That is all. 


He HK HH EH 
323 VINCENT. SCHERMERHORN : 
was called as a witness for the defendant and, being first duly. sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
ee ee eS 
Qe What is your occupation, sir? A. I ama piano technician. 
Qe A piano tuner? A. Well, that is part of it. 
ee 
Q. Mr. Schermerhorn, I want to call your attention to the date of on 
or about August 25th, 1958. 2 
Were you in Mr. Richards* apartment? A. Yes, I was. 
Was Mr. Richards there? A. Yes, sir. | 
Did anyone else come there? 


HRHHHKHHHKKKHHK € 


A. That evening, this was about $230 a man by the name of Joe 


Miller came by. 

Q. Now, in your own words -— did he stay there a little while. 
Ae Just a short while. | 

Q- What took place there, briefly, in your om words? What if any- 
thing took place? A. Well, if. Miller stated that he had come by to ask 
Mr. Richards if he had a couple of suitcases because he had some clothes 
in his room at the hotel that he lived that belonged to someone he 
identified as Marty, who was supposed to be his girl friend. 

Q. Yes? A. And Mr. Richards said he didn't have anything except 
a small suitcase, and Mr. Miller said that this person Marty had gone to 
Ohios and she had had a room at the same places and that she had left her 
clothes with him, and that he was considering getting an’ apartment, and he 
had no place to keep her clothes. 

And Mr. Richards said, Well, I have a small foot locker which might 

be available for the purpose, and we all went out into the hall. 


69. 


Qe A122? Who do you mean? A. Hr. Miller, Hr. Richards, and myself, 


and Mr. Richards opened the closet and extracted a sort of brownish green 
foot locker, opened it, and took a tray out of it, which had a few 
articles in it, and kept the tray to take into the apartment; and the rest 
of the foot locker was empty, and this he gave to Mr. Miller, and he saids 
You can use this. 

And Hr. Miller said: Well, that will be fine; and Mr. Miller 
went downstairs with the foot locker. 

Qe Did you see Mr. Miller any more after that, Mr. Schermerhorn? 

A. Once more that evening. 

Q. Where? A. Well, Mr. Richards and I stayed in his apartment for 
about an hour, and then we went around the corner to a restaurant called 
the Potomac; and I think it was about an hour after that that Mr. Miller 
came back, came in, and said: I have a cab waiting in front of the 
apartment. 

So Mr. Richards gave him some key, and he was gone for a short 
while, and then he came back, returned the keys to Mr. Richards, and he 
sat down and had a beer or two, I believe, and shortly after that he left. 

Q. What was that about the keys? Hr. Miller did what, sir? A. Mr. 
Richards had given him some keys. He took the keys and went out of the 
restaurant, and in a short while he came back and returned the keys to 
Mr. Richards. 

HHHKHKRKHHHKKHKKEK 
ROBERT PERRIGOUE 
was recalled as a witness 
RHRHKKHKKEHKHHEE 
CROSS EXAMINATION 
ee ee ee 

Qe Mr. Perrigoue, I am going to try to refresh your recollection, 

Yesterday did you not tell this jury that while you were standing 
in that hallway waiting for the door to be removed, the door was removed, 


and you took your photographs, and during that period of time that you were 
in that hall taking those photographs that nothing was removed from that 
closet or changed? A. Well, now, I haven't seen these pictures for five 
or six months, and after I see them I recollect that something has been 
removed. | 

Q. In other words, what you said yesterday was not true, was it? 
Ae Well, I made a mistake there. ! 

Q. Now, who removed those clothes from that closet, Mr. Perrigoue? 
A. Now, that I could not tell you. | 


KHRHKRHKKHKHKHKHKHE 


RACHEL L. RICHARDS 


was called as a witness by the defendant and, being first duly sworn, was 


examined and testified as follows: 
DIRECT EXAMINATION 
HH HH He HH He eH 
Q. Are you the wife of the defendant James Richards? A. Yes, sir. 
Q. And directing your attention to September 2nd, ‘~ were you and 
your husband at home that evening? A. Yes, sir. | 
Q. Now, can you tell us what you were doing about bs 10, 6:15, or 
6:20, on September 2nd, 1958? A. I was taking a shower, I believe, 
KHKKKHHKE HK HHH 2 
Q. Now did there come a time when you were leaving the bathroom after 
you completed your shower? A. Yes, I came out of the bathroom. When I 
opened the door, there were three or four men standing in the hall. 
Qe Did you know who they were? A. No, I didn't. | 
Q. Was there anything said to you, iirs. Richards? A. Yes, one of 
the men standing near the bathroom door, says: Are you ie Richards? 
And I said, Yes. And he says, Do you live nee And I said, 
Yes, why? 
And he said: We are police officers from the Metropolitan Police 


Department, and he showed me a badge, and he also showed me a folded piece 


of papers and he said: We have a warrant to search the place. 


And he says: Is James here? 

And before I could answer him, one of the other officers said: 
The door is unlocked. Go on in. 

So he opened the door and they entered the apartment. 

And James, my husband, was lying on the couch in the front room. 

Q- How was he dressed? A. In his underwear. 

Q. All right; go ahead. A. And as we entered the apartment, we 
walked in there, and I said: Jimmy, they say that they are police officers 
and they say they have a warrant to search the place. 

And one of the officers walked over to my husband and says: We 
have a warrant, and he picked up some keys off the table, the coffee table. 

Q. Yes? A. And he says to my husband: Do these keys belong to you? 

And my husband says: Yes; and he says: Is there a key on this 
ring that fits the hall closet? 

And my husband says: Yes; and so they took my husband by the 
arm — 

Q. And how was he dressed at that time? A. He was still in his 
underwear. 

Q. All right. Go ahead. A. He took my husband by the arm and he 
says: Come with mes and my husband says, Let me put my pants on. 

And he says You don't need to put your clothes on, you are not 
going any place except in the hall, so come on. 

And they took my husband out in the hall, and the other officer 
held me in the front room. 

Q. What do you mean, he held you? A. Well, he put his hand on my 
arm and said: You stay here. 

Q. Did you stay there? A. Yes, I stayed there. 

Q. What happened after that? A. Well, they were in the hall for a 
short period of time, and then the officer that was with me in the front 
room took me out in the hall; and in the hall on the floor was a trunk; 


and it was open and there was bags in it. 
He says to me: Do you know what this is? 
And I said: Nos; and he says: It is marihuana; and he says: Have 
you ever seen it before? : 
And I said: No, sir; and he says — and then my husband says: 
Lowise, don't answer any more questions; only tell ee as name, address, 
and where you Live. | 
Q. And what happened after that? A. Well, they took us back in the 
apartment and took us into the front room, and told us to stay in there. 
Hee RH HE HH 
CROSS EXAMINATION 


KRUKHHHHKHKHHKHE 


Q. Who picked those keys up, Mrs. Richards? A. The detective in 


the dark blue suit, I think, picked them up. 

Q. What did he say when he picked those keys up? Ae He asked my 
husband if these are -—~ he said; Are these your keys? | 

Q. And what did your husband say? A. ly husband, said: Yes. 

Q. What else was said then? A. He asked my husband if there was a 
key on the ring that fitted the hall closet, and my husband said, Yes. 

HHH KKH HHH HHH : 

Q. And you knew where that hall closet was, didnt you, Mrs. 
Richards? A. Did I know where it was? | 

Q. Yess A. Where it was located? 

Q.- Yes. Ae Yes. 

Qe And what its purpose was? A. It was a storage closet. 

Q. For whom, lirs. Richards? A. Well, as far as I know, for anyone 
on the third floor. : 

Q. Anyone on the third floor? A. Yes. 

Q. And on the day that you were placed under arrest, who at that time 


was living on the third floor? A. I don't know, sir, who was living on the 


third floor. I don't know if there was anybody living on the third floor 


then. 
RHEE HHH HH 
BY THE COURT: 
Q. Did you ever see anyone actually use it, other than you and your 
husband? A. No, sir, I don't think so. 
RRM HRKKK HEHE 
BENEDICT F. DRAGO 
was called as a witness by the defendant and, being first duly sworn, was 
examined the testified as follows: 
DIRECT EXAMINATION 
RRKEKKRKHHHKKHHHE 


What is your occupation, sir? A. I am a musician in the Army 


Are you a member of the United States Army? A. That is right. 


And you are with what organization? A. The United States Army 


Where is that stationed? A. Fort Myer, Virginia. 
KRKHKKRKHKHKKHE 
Do you know the defendant, James Richards, sir? 


HHHKKHKHKHKKEE 


Yes, I do. 
RHRHKKHHEHHKKKHE 
Q. Now, directing your attention to the latter part of August, 1958, 
were you in Mr. Richards apartment? A. Yes 
Qe Where did he live? A. 1218 Wisconsin Avenue. 
Q. What floor? A. The third floor. 
Q- Did you'meet a man named Joseph Miller there? A. I did. 
When was it Mr. Drago, to your best recollection? A. August 31st. 
What year? A. 1958. 


HMHRHKHKKKRKHHEKKHHE 


A. I think it was around 10:30 or 11 o'clock; I am not sure. 
Q. Did Mr. Miller arrive before you got there of after? A. After. 
Qe Did he come into the apartment? A. Yes. 
Q. Did anything happen unusual? A. Nothing unusual. 
Qe Was there something about a raincoat? A. Yes. Mr. Miller gave 
Mr. Richards a raincoat. He said it was too small for him. 
Q. Where did he get it from? A. He went out the door and then came 
back in with the raincoat. 
Qe And who did he give the raincoat to? A. He gave it to Mr. 
Richards. He said it didntt fit him, 
Q. Did there come a time when he left? A. what was that question? 
Qe Did there come a time when he left, lir. Miller left? A. Yes. 
Q. Did you leave with him? A. No. : 
Qe Did he leave before you left? A. Yes. 
a 
CROSS EXAMINATION 
RHKKHKKHH HHH HH 
What name do you go by? A. John Drake. 
KRHKEKEKHKHKHHHHHHK 
Qe How long were you there before this man Miller came to the 
apartment? A. I am not sure, but I would say maybe half an hour or maybe 
a little longer. 
HHH He ee 
Qe And when Miller came in, was that the first aa you had ever seen 
him? Ae Oh, no, I have seen Hiller off and on for a couple of years. 
KHRHHKHHAHHKHKHHHH : 
Qe Now, on August 31st, on this particular night that you have 
described, that you say Miller came into the apartment, did he sit down 
with you all? A. Yes, sir. 


Qe Did he have a drink with you? A. I think he had one drink; I am 


not sure. 


Q. All right. Did anyone else come in? A. Nobody else came in. 

Q. Now, there came a time, you said, when he got a raincoat; is that 
right? A. That is right. 

Q. And what were the circumstances of that, getting the raincoat? 
Ae He went out the door of the apartment and got a raincoat and came 


back. 


HREKKKRKK HHH 
Q. Well, now, sir, you say he may have mentioned it. Did he mention 
something about a raincoat before he left to go out to get it? A. I am 
trying to think whether he did or not. 
Q. I am asking you to do that. A. I believe he did say he had a 
raincoat that didn't fit him, and if Jimny wanted it he could have it. 
Q. What else did he say? A. And then he went and got it. 
Q. Where did he go to get it? A. He went out of the apartment door. 
Qe Ont of the apartment door? A. Yes. 
Qe What door did he go out? A. He went out the front door of the 
apartment, the main door. 
RRR KHKKKHK HEHE 
Qe And did he close tne door behind him? A. I believe he did. 
Qe And you don't know where he went? A. No, I don't. 
Q. And how long was it before he came back in? A. Oh, it was just 
a matter of a few minutes. 
Q. How many minutes? A. Two or three minutes at most. 
HR KKK HHH HHKHE 
Q. When he came back in, what did he do then. What did he say? 


He handed it to Jimmy and said: Try it on, see if it fits you. 


Q. And was that all the conversation? A. To the best of my knowledge. 


Q. To the best of your recollection, that is the best you can recall? 
To the best of my knowledge. 


Q. And he didn’t say anything else. A. He said he could keep it if 
it fitted hin. 


Q. Before he had left to go out into this, through the door, out 
into the hall, or wherever he went for this coat, he didn't say anything 
else to Mr. Richards besides the fact he had a coat and was going to get 
it? That is all? A. That is all. : 

Q. He didntt ask for anything or take anything? A. No, sir. 

HHH HH HHH HK HH ; 
JOHN E. THOMPSON 
was recalled as a witness and, having been previously duly sworn, was 
examined and testified further as follows: 2 
DIRECT EXAMINATION 
BY MR. TITUS: 

Q- Agent Thompson, did you hear the testimony of ifrs. Richards, the 
wife of the defendant, to the effect that the defendant was taken out into 
the hallway of the third floor of these particular premises attired only 
in his undershorts? Did you hear her testimony to that effect? A. I did, 


yes, sir. 


Qe Were you there at that time, sir? A. Yes, sir, I was. 


Q. How was he dressed when he was in the hall? A. He had on a pair 
of pants, regular trousers. 

Qe Now, were you present in that hall, Agent Thompson, when the 
trunk, the foot locker was opened and the weed in the plastic and other 
bags was exposed to view? A. Yes, I was. : 

Q. Was the defendant there at that time? A. Yes, ‘sir, he was. 

Q. And was his wife, Mrs. Richards there? A. Yes, sir. 

Q. Did you hear the defendant make any statement at that time with 
regard to the contents of that foot locker? A. Yes, sir, he did. 


Q. What did he say, Agent Thompson? A. He said: That is mine; 
why are you placing my wife under arrest? 

Q. Did he say anything else that you recall? A. Yes, sir. He 
told his wife not to answer any questions. 


He was asked by Detective Didone where he got the foot locker, 


and he said that he had received it the way we found it. Detective 
Didone then asked him: How long ago was that? 
And he said: I have had it for some time. 
ce 

Ae When the foot locker was opened, when Detective Didone opened 
the foot locker, Mrs. Richards stated: I don’t know anything about it, 
and there was some conversation going on and at that time Detective 
Didone said: Now, listen, I am placing you both under arrest for violation 
of the Marihuana Tax Act, and I want to tell you that anything you say 


might be used against you. 


HHHHRHHHHKKKH HH 


(Thereupon counsel approached the bench and the following occurred:) 


THE COURT: Have you had a chance to look at the prayers? 

VR. LYMAN: Before you do that, Your Honor, can I make a motion 
for the record? 

THE COURT: Yes, sir. 

WR. LYHAN: I respectfully move that the Court enter a judgment 
of acquittal for the defendant, a verdict of not guilty in this case, and 
so instruct the jury, that the Court as a matter of law enter a judgment 
of acquittal on behalf of the defendant; on the basis that on all the 
evidence before the jury now, that it is not sufficient to warrant the 
jury to consider the issues in this case, and that it would be speculation 
and conjecture, and particularly in the light of the evidence offered by 
the defense, that we have overcome the effect of the basic case made by the 
Government in its case in chief; and at this stage, I say the jury could 
not do more than speculate as to the guilt or innocence of this defendant; 
and hence, as a matter of law, we request the Court to grant the motion 
accordingly. 

THE COURT: I will deny your motion, Mr. Iyman. I think that 
there is sufficient for it to go to the jury. 


HMHHHRHRHHHHHHHH 


THE COURT: All right. Now, I think I'm going to reconsider 
what I said to you as to your prayer, iir. Lyman. Reference was made to 
Miller by both sides, particularly by you in this case, and Ith) give the 
instruction, not in the terms you have, but as I read it to you from my 
book under the circumstances. | 

MR. LYMAN: All right, sir. 

MR. TITUS: Al1 right, sir. 

THE COURT: All right. 

(IN OPEN COURT:) 

(Filed March 19, 1959) 
DEFENDANT'S (REQUESTED) INSTRUCTION NO. 7 3 
The jury is instructed, as a matter of law, that any witness 
material to the case and who is available to be called by either side or 
party in this case, and such witness is not called to testify, then the 


jury may infer that the failure to call such witness is indicitive that 


his testimony would have been unfavorable to the side or party failing 


to call such witness. 
THE COURT'S CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen, we have just about reached the 
point in this case when it will be your duty to retire to the jury room, 
select your foreman, and sit and consider and decide the guilt or the 
imnocence of the defendant who stands charged before ron in a one-count 
indictment of the violation of the United States Code relating to 
marijuana. | 

I think you know by now it is the duty of the Court to instruct 
you as to the rules and principles applicable to the particular case on 
trial and that you are bound and obligated to follow those rules and 
principles in determining the innocence or the guilt of a defendant. 


Qn the other hand, you ladies and gentlemen are the sole judges 


and he said that he had received it the way we found it. Detective 
Didone then asked him: How long ago was that? 
And he said: I have had it for some time. 
RHR KRM HHH HH HH 
A. When the foot locker was opened, when Detective Didone opened 

the foot locker, Mrs. Richards stated: I don’t know anything about it, 
and there was some conversation going on and at that time Detective 
Didone said: Now, listen, I am placing you both under arrest for violation 
of the Marihuana Tax Act, and I want to tell you that anything you say 
might be used against you. 

RRR HKHKK HHH HHH 

(Thereupon counsel approached the bench and the following occurred:) 

THE COURT: Have you had a chance to look at the prayers? 

MR. LYMAN: Before you do that, Your Honor, can I make a motion 
for the record? 

THE COURT: Yes, sir. 

MR. LYWANs I respectfully move that the Court enter a judgment 
of acquittal for the defendant, a verdict of not guilty in this case, and 
so instruct the jury, that the Court as a matter of law enter a judgment 
of acquittal on behalf of the defendant; on the basis that on all the 
evidence before the jury now, that it is not sufficient to warrant the 
jury to consider the issues in this case, and that it would be speculation 
and conjecture, and particularly in the light of the evidence offered by 
the defense, that we have overcome the effect of the basic case made by the 


Government in its case in chief; and at this stage, I say the jury could 


not do more than speculate as to the guilt or innocence of this defendants; 


and hence, as a matter of law, we request the Court to grant the motion 
accordingly. 

THE COURT: I will deny your motion, Mr. Iyman. I think that 
there is sufficient for it to go to the jury. 


HHHKRHRHHHHHHEHK 


THE COURT: All right. Now, I think Itm going to reconsider 
what I said to you as to your prayer, iir. Lyman. Reference was made to 
Miller by both sides, particularly by you in this case, and I'll give the 
instruction, not in the terms you have, but as I read st to you from my 
book under the circumstances. 

MR. LYMAN: All right, sir. 

MR. TITUS: All right, sir. 

THE COURT: All right. 

(IN OPEN COURT:) 


(Filed March 19, 1959) | 
DEFENDANT'S (REQUESTED) INSTRUCTION NO. Z | 
The jury is instructed, as a matter of law, that any witness 
material to the case and who is available to be called by either side or 
party in this case, and such witness is not called to testify, then the 
jury may infer that the failure to call such witness is indicitive that 
his testimony would have been unfavorable to the side or party failing 
to call such witness. 
THE COURT'S CHARGE TO THE JURY 
THE COURT: Ladies and gentlemen, we have just about reached the 
point in this case when it will be your duty to retire to the jury room, 
select your foreman, and sit and consider and decide the guilt or the 
innocence of the defendant who stands charged before you in a one-count 
indictment of the violation of the United States Code relating to 


marijuana. 


| 
I think you know by now it is the duty of the Court to instruct 


you as to the rules and principles applicable to the particular case on 
trial and that you are bound and obligated to follow those rules and 
principles in determining the innocence or the guilt of a defendant. 


Qn the other hand, you ladies and gentlemen are the sole judges 


79. 
of the facts. It will be for you to determine all issues of fact from 
the testimony adduced from the witness stand and reasonable inferences 
to be deduced from proven fact. 

Counsel for the Government and counsel for the defense have the 
right to make opening statements indicating what they hope they may be 
able to show for their respective sides, and at the conclusion of the 
case, to sum up, as we say, indicating to you what they believe in fact 
they have been able to show for their respective sides. 

The Court merely states to you that statements of counsel do not 
constitute evidence in the case. Furthermore, if counsel's recollection 
be at variance with your recollection, it will be yours which will control, 
you being the sole judges of the facts. 

The mere fact that a defendant has been indicted as indicated 
by the sheet of paper which I have displayed to you is not to be con- 
sidered as evidence in the case. It is not evidence. The sole purpose 
of an indictment is to advise the defendant of the charge or charges which 
he must face when the case comes on for trial. It is not evidence. 

Every defendant in a criminal case is presumed to be innocent 
and this presumption of innocence attaches to a defendant throughout the 
trial. The burden is on the Government to prove the defendant guilty 
beyond a reasonable doubt, and if the Government fails to sustain this 
burden, then you must find the defendant not guilty. 

You may well ask what is meant by the phrase, “a reasonable 
doubt", It does not mean any doubt whatsoever. Proof beyond a reasonable 
doubt is proof to a moral certainty, not necessarily proof to an absolute 
or mathematical certainty. By “reasonable doubt" as the name implies, 
is meant a doubt based on reason, not any whimsical or capricious conjecture. 

Therefore, if, after impartial comparison and consideration of all 
the evidence you can truthfully say that you are not satisfied with the 
guilt of a defendant, then you have a reasonable doubt; but if, after 


such impartial comparison and consideration of all the evidence and giving 


due consideration to the presumption of innocence which attaches to a 
defendant, you can candidly say that you have an abiding conviction of a 
defendant's guilt such as you would be willing to act upon in the more 
weighty and important matters relating to your personal affairs, then you 
will have no reasonable doubts. 

I have already said to you that you are the sole judges of the 
facts. It necessarily follows that you too are the sole judges of the 
credibility of the various witnesses who have appeared before you. 

In aeterubaine whether to believe the scien of any witness 
and in weighing his testimony, you may consider his demeanor on the stand, 
his manner of testifying, whether he impresses you as having an accurate 
memory or recollection, whether he impresses you as a truth-telling 
individual, his apparent candor and fairness or lack of it, the interest 
which he has as a result of the trial of the case, if — his bias and 
prejudice for or against the defendant if any be show, and his opportunity 
of knowing the facts and circumstances about which he has testified; and 
then, from all these facts and circumstances it becomes your duty to give 
the proper weight to the testimony of each and every witness who has 
appeared before you; and, as counsel has very properly stated to you, the 
defendant is not required to take the stand. He is not required to offer 
any evidence in the case, but it is a rule of law also that if the defendant 
does in fact take the stand, then you have a right to mae into considera— 
tion his interest in the case and give to his testimony such weight as you 
deem it entitled to under all of the circumstances. : 

Then there is another rule of law that if you find that any 
witness, whether the witness be for the Government or for the defense, has 
testified knowingly and falsely as to a material fact Spout which he or 
they could not be mistaken, then you may, if you deem it wise to do so, 
disregard the entire testimony of such witness or witnesses except where you 
find it corroborated by other credible testimony. 


There is still another rule of law that if either party of the 


Government or the defense has it peculiarly within his power to produce 
a witness whose testimony would elucidate the transaction, the fact that 
he does not do it creates the presumption that the testimony adduced would 
be unfavorable. 

However, there is no such presumption where the Government or 
defense fails to put on a stand a witness not deemed necessary to its case 
who might conceivably have given testimony favorable to that particular 


side. 


In courts of law, as in everyday affairs of life, when issues 


are presented, there are two types of evidence brought into play to resolve 
the issue. One is known as direct evidence. (ne is know as indirect or 
circumstantial evidence. 

Direct evidence, for example, is evidence of a witness himself as 
to what he saw or heard as an eye witness of the offense under inquiry. 

Indirect evidence is supplied by testimony as to facts and cir- 
cumstances which tend to show that the offense under inquiry has been 
committed and by whom it was committed. 

In other words, circumstantial evidence is composed of proven fact 
which raises a logical inference as to the existence of a fact that is in 
issue in the particular case and which by experience has been found to be 
so associated with that fact that in the relation of cause and effect, they 
lead to a satisfactory conclusion. 

A convincing example of indirect circumstantial evidence is a track 
of an animal in the snow. If you see a rabbit track, you know a rabbit 
has been there just as well as if in fact you saw the rabbit. 

Both kinds of evidence, direct and circumstantial, have been 
introduced into this case. Both kinds of evidence are entitled to the 
consideration of a jury. Indeed, in some instances the jury may find that 
indirect or circumstantial evidence is even more convincing than direct 
evidence but the rule of law is that whether the evidence be direct or 
circumstantial, or a combination of the two, that before a person may be 


convicted of a criminal offense, the evidence must add up to proof beyond 
a reasonable doubt. | 

There has been introduced into this case certain testimony 
indicating that a confession or admission was made by the defendant. If 
you find that there was a confession or admission, then the rule of law 
applicable thereto is as follows: ! 

The law admits a confession into evidence if itis freely and 
willingly made because human experience shows that a confession freely and 


willingly made is likely to be reliable. 


Ordinarily a person does not admit that he has committed a crime 


unless the admission is true but the situation is otherwise if the con- 
fession or admission is obtained by threats or coercion or as a result of 
inducement or by misrepresentation. If a confession or admission Gs ob= 
tained by this means, it must be rejected and disregarded by the jury. 

In considering whether the alleged confession on admission was 
voluntary or not, you should consider the conversation, if any, between 
the officers and the defendant, the time and place when the alleged 
confession took place, the length of time the defendant was questioned 
prior to his confession, the other persons present, physical condition of 
the defendant, and all the circumstances surrounding the making of the 
confession. 

In considering the various circumstances which may shea light on 
whether or not the alleged confession was voluntary, you are to consider 
all the circumstances between the time of the arrest and the making of the 
confession and not what transpired after it was made. Confessions do not 
become involuntary because elicited by confessions or made while the 
confessor is under arrest or in the absence of counsel without warning or 
caution that the statement may be used against him. , 

So much for the general principles of law having applicability 
to the case under inquiry. We now turn to the specific.’ 


The Congress has passed certain statutes for the purpose of 


supervising and control of traffic and transactions in marijuana. The 
scheme of these statutes is to permit proper and legitimate transactions 
such as those pursuant to a physician's prescription but, on the other 
hand, to suppress illicit traffic in the drug. 

One of the statutory provisions intended to supervise and control 
traffic in marijuana provides that with certain named exceptions there shall 
be paid a tax on each transfer of marijuana. Failure to pay this tax is a 
criminal offense. 

The particular provision of the law under which this indictment 
is drawn provides: 


"It shall be unlawful for any person who is a transferee 


required to pay the transfer tax ... to acquire or otherwise 


obtain any marijuana without having paid such tax; and proof 

that any person shall have had in his possession any marijuana 

and shall have failed, after reasonable notice and demand by 

the Secretary" of the Treasury “or his delegate, to produce 

the order form required ... to be retained by him shall be 

presumptive evidence of guilt under this section and of 

liability for the tax! ... 

So, the elements of the offense which the Government must prove 
beyond a reasonable doubt in order for you to find this defendant guilty 
as charged ares 

One, that he was in possession of marijuana; Two, that he was a 
person required to pay a transferee tax; and Three, that he obtained such 
marijuana without paying the required tax. 

Now, as to the first of the enumerated elements, the possession of 
the marijuana; you have heard the evidence. When I say “possession,” I 
mean knowing possession. 

Now, how. can you determine whether or not the defendant had 
knowledge? It is to be gleaned from all the circumstances and the evidence. 


If you should find that the Government has proved facts from which you can 


reasonably deduce this defendant knew, or that the circumstances were such 
that anyone in the position of the defendant would have known that the 
closet contained the marijuana, then you may find that he was lnowingly 
possessed of the marijuana. 

In this connection, you are instructed as a matter of law that 
possession means not merely actual physical possession, but includes con- 
structive possession as well. : 

Constructive possession occurs when a person does not have within 
his hands or grasp the article in question but does have ‘dominion and 
control over the article. This is, of course, to be determined by you from 
all of the evidence in the case. : 

And now, as to the second enumerated essential element: Namely, 
that the defendant was a person required to pay the transfer tax. 

You are instructed that only certain defined groups are excepted 
from the tax such as physicians, dentists, veterinary surgeons, or other 
registered practitioners or dealers dispensing the drug under prescription, 
issued by such persons or persons exporting the drug to foreign countries 


in accordance with federal regulations, or Government and state officials 


purchasing the drugs for use in public hospitals and other public 


institutions. 

And further, as to this second enumerated element, that the 
transfer, that the defendant was the transferee required to pay the tax and 
also the third element that defendant failed to pay the tax, the law provides 
that if the Government proves that any person had in his possession marijuana, 
then the presumption arises that he was a person recnired to pay the transfer 
tax; and if, upon reasonable notice and demand by the representative of the 
Treasury Department he fails to produce the required order form to be 
retained by a transferee, there is also the presumption that he has not 
paid the tax. 

So in this case, if you should find from the evidence that the 


Government has proved that the defendant was in possession of the marijuana, 


as I have explained that possession; further, that the officer made 


reasonable demand for the order form and the defendant failed to produce 


it, then in the absence of a showing by the defendant, either that he was 


within one of the exceptions to the tax or that he had paid the tax, then 
you may find that the Government has proved the other elements of the 
offense, namely, that he is required to pay the tax and that he failed to 
do so. 

As counsel for both sides have indicated to you, this matter is, 
of course, of importance to all concerned. When you go to the jury room 
you will consider this case deliberately and objectively, dispassionately 
and objectively, without bias or prejudice for or against the defendant, 
without emotion and without sympathy and in light of the instructions on 
the law which I have given you, bearing in mind that you are the sole 
judges of the facts and that you are obligated to follow my instructions 
only as to the law. 

Your verdict in this case will be Guilty or Not Guilty. Your 
verdict in this case must be unanimous. 

Has either counsel anything to add? 

MR. LYMAN: May we approach the bench, Your Nonor? 

THE COURT: Yes, sir. 

MR. LYMAN: Thank you. 

(AT THE BENCH:) 

MR. LYMAN: Your Honor, just for the record, I want to note an 
exception to that point of Your Honorts charge wherein you say -— Your 
Honor instructed the jury that possession amounts to a situation where he 
would have known, or should have known of the existence of the marijuana 
and, Your Honor, that point of Your Honors charge — 

THE COURT: I don't know what you mean. 

MR. LYMAN: To a constructive possessions I feel that in this case 
there isn't -- there isn‘t enough exclusiveness on the part of possession 


either of the trunk or the premises of the closet outside to warrant that 


construction that you gave it, constructive possession applying to this 
defendant, Your Honor. | 

THE COURT: All right, sir. 

MR. LYMAN: And that then that part of Your Honor's instructions 
referring to this second enumerated element where I believe it is a crime 
to pay a tax on this, comes under one of the races Itd like to 
except that part of Your Honor's charge with particular reference to coming 
under one of those exceptions if I may do that. 

THE COURT: Yes, sir. 

MR. LYMAN: And I want to also note an exception to part of Your 
Honor’s charge referring to the third element, person who received it as 
transferring failure to pay the tax. That*s all. 

THE COURT: Allright, sir. Is that all, Mr. Iyman? 

MR. LYMAN: Yes, sir. : 

(Filed April 27, 1959) 
JUDGNENT_AND COMMITMENT 

On this 24th day of April, 1959 came the ei for the 
government and the defendant appeared in person and by to counsel, Josiah 
Tyman : 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of 

Violation of Section 4744a, Title 26 U.S.C. as charged 
and the court having asked the defendant whether he has prion to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 


being shown or appearing to the Court, 


IT IS ADJUDGED that the defendant is guilty as charged and 


convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 


imprisonment for a period of 


Twenty (20) months to five (5) years. 
IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


s/ R. B. Keech 
United States District Judge 


(Filed May 2, 1959) 
NOTICE OF APPEAL 
Name and address of appellant James A. Richards, Washington Asylum 
and Jail, 19th and C Streets, S. E., Washington, D. C. 
Name and address of appellant's attorney Josiah Lyman, Esq., 501 - 13th 
Street, N. W., Washington, D. C. 
Offense Vio. 26 USC 4744A, Marihuana Tax Act. 


Concise statement of judgment or order, giving date, and any sentence 


After the verdict of the jury finding me guilty on a one count 

indictment on March 18, 1959; I was sentenced, by the Court, to 

imprisonment for a period of from twenty (20) months to five (5) 

years, on April 24, 1959. 
Name of institution where now confined, if not on bail 

Washington Asylum and Jail, 19th and C Streets, S. E., Washington, D. C. 

I, the above-named appellant, hereby appeal to the United States Court 

of Appeals for the District of Columbia Circuit from the above-stated 
judgment. 

May 1, 1959 s/ James A. Richards 


Date Appellant 


s/ Josiah 
Attorney for Appellant. 


BRIEF FOR APPELLEE 


Puited States Court af A 
For tae Direct or ee or age 


Foscat Wess Gs Ciawed Staton Dats Cont 
for the District of Columbia - 


QUESTION PRESENTED 


This is a case where Narcotic officers have obtained 
a search warrant for appellant’s apartment on the basis 
of information furnished by Joseph Miller, Special Em- 
ployee of the Metropolitan Police Department, and upon 
executing the warrant the officers uncover a large quan- 
tity of marihuanna on the premises, which appellant read- 
ily admits is his property. In the opinion of the appellee 
the following question is presented: 

(1) Was there error in the missing witness instruc- 


tion; and if so, was it prejudicial error under 
the circumstances of this case? 


INDEX 


Counterstatement of the Case........---..s:sssssesse 
Statute Involved 
Summary of Argument 


Argument: 
I. Instruction was Proper; Furthermore, Appellant 
Made No Objection to Instruction and for that 
Reason Is Foreclosed From Complaining... 


Conclusion 
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This is a case where Narcotic officers have obtained 
a search warrant for appellant’s apartment on the basis 
of information furnished by Joseph Miller, Special Em- 
ployee of the Metropolitan Police Department, and upon 
executing the warrant the officers uncover a large quan- 
tity of marihuanna on the premises, which appellant read- 
ily admits is his property. In the opinion of the appellee 
the following question is presented: 

(1) Was there error in the missing witness instruc- 


tion; and if so, was it prejudicial error under 
the circumstances of this case? 
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United States Court of Appeals 


For tae Distaicr or CotumBim Circuit 


No. 15,117 


James A. RIcHARDS, APPELLANT 
uv 


Unrrep Stares or AMERICA, APPELLEE 


Appeal From the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant, James A. Richards, was charged in a one 
count indictment. The offense alleged in the indictment 
read as follows (J.A. 1):? 


“On or about September 2, 1958 within the District 
of Columbia, James A. Richards, being a transferee 
of marihuana required to pay the transfer tax im- 
posed by Section 4741A, Title 26, U.S.C. obtained 
thirteen bags containing 139.52 ounces of marihuana; 
one vial containing 22 grains of marihuana; one bag 
containing 37 grains of marihuana; two cigarettes 
containing 3.0 grains of marihuana, without having 
paid such tax.” 


126 U.S.C. 4744A. 
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Subsequent to appellant’s conviction by a jury, the 
trial court imposed a term of imprisonment for a period 
of twenty (20) months to five (5) years. (J.A. 87). 

Thomas Didone, Detective, Metropolitan Police Depart- 
ment, assigned to the Narcotics Squad, along with Agent 
John Thompson, and Detective David Paul, proceeded on 
September 2, 1958, to premises at 1218 Wisconsin Avenue, 
N.W., District of Columbia. They arrived at about 6:40 
P.M. and walked to the third floor (J.A. 4). Upon arriv- 
ing on this landing, the officers walked toward a big square 
hallway. On the right-hand side was a closet door and 
from this immediate area the officers detected a strong 
odor of marihuana (J.A. 5). 

At about this time a person was heard to leave a bath- 
room which was situated around the turn of the hallway 
(J.A. 6). 

The officers advanced to the corner of the corridor, 
and then saw Rachel Richards, wife of the accused. 

They advised her of their purpose in being there; that 
they had a search warrant® for the premises, third flood 
of 1218 Wisconsin Avenue, occupied by James and Rachel 
Richards (J.A. 6). 

After announcing their purpose to the appellant’s wife, 
the officers entered a door which led to the kitchen and 
adjoining rooms. In the front room appellant was ob- 
served to be sitting on a couch (J.A. 6). Officer Didone 
showed appellant the search warrant, and then asked 
appellant where the key was to the closet in the hallway 
(J.A. 7). Appellant handed Officer Didone some keys on 
a ring. Thereafter, the latter, in the presence of the 
other two officers, opened the closet door with one of 


2John Thompson, Agent, Federal Bureau of Narcotics. 


3 The legal basis for the search warrant of appellant’s premises 
was derived from an affidavit sworn to by Special Agent Joseph 
Miller. Such affidavit is attached to the application for search 
warrant, and reveals that Joseph Miller obtained marihuana from 
appellant at: the latter’s apartment, 1218 Wisconsin Avenue, NW., 
District of Columbia, on August 31, 1958. During this procure- 
ment Officers of the Narcotic Squad had Miller under surveillance. 


3 


the keys on the ring* Inside the closet was a big metal 
trunk, and resting on top of the trunk was a brown en- 
velope folder (J.A. 9). Detective Didone pulled the trunk 
and brown envelope folder out to the hallway where an 
inspection of the articles was made in appellant’s pres- 
ence (J.A. 11). Such examination revealed a quantity 
of weed, contained in a glass vial, two hand-rolled cig- 
arettes, a weed and a quantity of some stems, seeds and 
weed contained in a brown bag (J.A. 11). 

After Officer Didone finished his examination of the 
articles, he turned and advised appellant and his wife 
that they both were charged with violation of the Mari- 
huana Tax Act. They were advised of their right 
to counsel and a hearing, and that any statements they 
made or might make could be used against them. It was 
then that appellant stated the following to the officers 
(J.A. 13): 


“What are you charging my wife for; everything 

_. in the closet is mine; and the marihuana, the trunk, 

everything, is all mine.” 

Shortly after making this statement to Officer Didone 
and the other officers, appellant further stated that he 
got it from a Mexican who brought it down from New 
York and that he got about ten pounds at the rate of 
$100.00 per pound (J.A. 13). 

The trunk and its contents were removed by the Police 
Officers and subsequently turned over to Dr. Butler for 
purposes of chemical analysis. Dr. Butler removed thir- 
teen bags from the trunk—and made an examination, 
which revealed the contents to consist of marihuana (J.A. 
46).5 


«The key that opened the closet door was identified as Govern- 
ment Exhibit No. 1 (J-A. 7-8). 


5Dr. Butler also testified that Government Exhibits 2 and 3 
were composed almost exclusively of the leaf portion, which is 
considered the most harmful portion, and the fertile seed. All of 
the seeds found and tested were fertile, and all of them germi- 
nated (J.A. 46-47). 
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STATUTE INVOLVED 
26 U.S. Code, sec. 4744(a) provides: 


“Tt shall be unlawful for any person who is @ 
transferee required to pay the transfer tax imposed 
by section 4741(a) to acquire or otherwise obtain 
any marihuana without having paid such tax; and 
proof that any person shall have had in his posses- 
sion any marihuana and shall have failed, after rea- 
sonable notice and demand by the Secretary or his 
delegate, to produce the order form required by 
section 4742 to be retained by him shall be presump- 
tive evidence of guilt under this section and of lia- 
bility for the tax imposed by section 4741(a).” 


SUMMARY OF ARGUMENT 


The trial court gave a correct missing witness instruc- 
tion, and the paragraph following it did not negate the 
instruction. 

If anything, it tended to highlight the essential criteria 
of the instruction, and inform the jurors that the rule 
need not apply necessarily in all cases where a witness 
merely has seen or knows something about the criminal 
offense. 

Assuming, arguendo, there was error in the instruction, 
the accused was not prejudiced. The Government was 
under no duty to call Joseph Miller as a witness at the 
trial. 

This particular witness did not participate in the trans- 
action named in the indictment. The Government’s case 
was based essentially on the marihuana seizure that the 
Narcotic officers made pursuant to the issuance of a valid 
search warrant. 

Furthermore, Joseph Miller was an acquaintance of the 
accused, and he could have subpoenaed him to trial if 
he had wanted him there for the purpose of giving testi- 
mony. 


Instruction was Proper; Furthermore, Appellant Made 
No Objection to Instruction and for that Reason [s 
Foreclosed From Complaining 


Appellant complains that the trial court erred in fail- 
ing to give a proper missing witness instruction. 

At the outset, several observations would appear to be 
in order in connection with appellant’s contention. In the 
first place, it is significant that appellant made no objec- 
tion to the instruction in the Court below, even though 
he was afforded ample opportunity to do so. Apparently, 
at this posture of the proceedings, appellant considered 
the instruction adequate.* Such being his view, the ac- 
cused should now have no cause to complain. 

The principle of law is well developed in this juris- 
diction that an objection must be made to an instruction 
prior to the jury’s retiring. Rule 30 of the Federal Rules 
of Criminal Procedure provides as follows: 


«es © © No party may assign as error any portion of 
the charge of admission therefrom unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds for his objection.” 


A similar view was expressed in Villaroman v. United 
States, 87 U.S.App.D.C. 240 (1950), where at page 241, 
this Court stated: 


«e * * Tn assigning error as to any part of a charge. 
or for any admission therefrom, as for failure to 
charge in accordance with a request, it is essential 
that a distinct objection be stated, with the ground 
upon which it is based. 

«e * © The requirement is for the sound and prac- 
tical purpose of affording the Court an opportunity 


6 Defense counsel noted an objection to other parts of the court’s 
instruction; but apparently made no objection to the portion deal- 
ing with the missing witness instruction (J.A. 86). 
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to make any additions or corrections that may be 
deemed appropriate before the jury retires to con- 
sider of its verdict.” 

Thus, on this record there being no objection to the 
instruction as given, appellant is foreclosed from com- 
plaining about it on this appeal. 

In any event, the missing witness instruction as given 
by the trial court was adequate and proper. In its charge 
to the jury, the Court instructed as follows (J.A. 8): 


“There is still another rule of law that, if either 
party of the Government or the defense has it pecu- 
liarly within his power to produce a witness whose 
testimony would elucidate the transaction, the fact 
that he does not do it creates the presumption that 
the testimony adduced would be un ‘avorable. 

“However, there is no such presumption where the 
Government or defense fails to put on a stand a wit- 
ness not deemed necessary to its case who might con- 
ceivably have given testimony favorable to that par- 
ticular side.” 

It is apparent from reading the above instruction that 
the first paragraph sets forth a correct statement of 
missing witness instruction. Graves v. United States, 150 
U.S. 118 (1893) ; Milton v. United States, 71 App.D.C. 394, 
110 F.2d 556 (1940). 

Although such is legally correct, appellant persists in 
the view that the second paragraph negated the effect of 
the missing witness instruction. 

It is apparent that the first paragraph of the instrue- 
tion concerns itself with witnesses that come within a 
special category. In effect, the jury was told that an 
unfavorable presumption may arise where a witness may 
elucidate the transaction; and one of the parties to the 
action has it peculiarly within his power to produce such 
witness and does not do so. 

The second paragraph made no mention of witnesses 
coming within this category, but rather it dealt with 
witnesses in general. The trial judge was not without 
a purpose in giving this follow-up to the missing witness 
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instruction as contained in paragraph 1. The second 
paragraph was intended as information to the jury so 
that the jury could make a more efficient application of 
the missing witness instruction. 

In effect, the second paragraph made known to the jury 
that all witnesses who may have been near, or knew 
of any circumstances connected with the criminal of- 
fense, need not be called necessarily as witnesses at the 
trial. If anything, this had the total effect of pointing 
up the essentials of the missing witness instruction (1) 
that the witnesses must be peculiarly available, and (2) 
capable of, in some way, elucidating on the transaction. 

On the basis of what has been heretofore stated, it 
can hardly be contended that paragraph two negates the 
missing witness instruction. Such being the case, there 
was no substantial error in the trial court’s instruction. 

Assuming, arguendo, the missing witness instruction 
was legally incorrect, there was no prejudice to appellant. 

It is the position of the appellant on this appeal that 
the Government was required to call Joseph Miller as 
a witness for the Government in the trial below. In the 
circumstances of this case, such a position is completely 
untenable. Under the indictment which the Government 
proceeded to trial in the instant case, the witness Miller 
was not involved in the transaction. Accordingly, to have 
used him as a witness in the Government’s case would 
have prejudiced the accused, for the very reason that 
Miller’s testimony would reveal other criminal offenses, 
involving appellant, and which were not named in the 
indictment.?. Admittedly, it was through Miller that the 
Government obtained some of the information which fur- 
nished the basis on which to obtain a search warrant 
for appellant’s apartment. However, such a circumstance 
does not constitute being involved or participating in the 


7 The Government could hardly have called this witness to the 
stand without doing the accused undue prejudice. The trial judge 
apparently recognized this fact when at a bench conference he 
cautioned defense counsel about examination of witnesses that 
might reveal other offenses (J.A. 15). 
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transaction named in the indictment. United States v. 
Lessares, 221 F.2d 211 (1955); DeGregorio v. United 
States, 7 F.2d 295 (2d Cir. 1925). 

The case against appellant emanated from possession 
of marihuana uncovered by police officers with a search 
warrant, and not from any sale having occurred between 
the accused and an informant or police officer. 

Under the circumstances of this case, the officers who 
made the seizure were the essential witnesses for the 
Government to produce at trial, and not Joseph Miller, 
who was unconnected with the particular seizure trans- 
action. These officers were all produced at trial by the 
Government. 

In the recent case of Roviaro v. United States, 353 U.S. 
53 (1957) the Supreme Court had occasion to deal with 
a case where the informant in a narcotic case was the 
sole participant other than the accused in the transaction 
charged. The Court concluded that the Government, un- 
der the circumstances of the case should make the identity 
of the informant known. In addition, the Court went on 
to discuss who should call the informant to the witness 
stand at time of trial. In the decision the Court stated, 
353 U.S. at page 64: 


«“e © © The desirability of calling John Doe as a 
witness, or at least interviewing him in preparation 
for trial, was a matter for the accused rather than 
the Government to decide.” 

The instant case does not involve a problem of the 
Government’s endeavoring to conceal the identity of an 
informant. The defense knew of Miller, in fact, he was 
an acquaintance of the accused.* If appellant had wanted 
him to testify at his trial he could have had him available. 
However, his trial strategy apparently dictated that Miller 
not testify. Moreover, on the record made below, it is 
highly questionable that he would have desired to have 
had the Government call Miller as a witness, even if the 


8J.A. 49-50-51. 
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Government had been disposed to do so.” 

At his trial appellant advanced the theory that he 
had not concealed the marihuana in the closet, but rather 
it had been placed there by Joseph Miller. Such a de- 
fense was pursued even though the accused admitted to 
police officers that he owned the marihuana; and also 
at the time of the seizure there was a strong odor com- 
ing from the closet where the marihuana was concealed. 

Under these circumstances any defense would be dif- 
ficult to make out. The fact that appellant seeks to place 
the guilt on another person does not require the Govern- 
ment to produce him as a witness in proving its case 
against appellant. 

In view of the holding, and plain language of the Rovi- 
aro decision, and the particular circumstances of this case, 
it seems reasonable to conclude that the Government was 
under no duty to call Joseph Miller as a witness at ap- 
pellant’s trial. This being the case, any error in the 
missing witness instruction was without prejudice to the 
rights of the accused. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the lower court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


CaRL W. BELCHER, 

FRED L. MCINTYRE, 
Assistant United States 
Attorneys. 


°The record does not reveal a request by defense counsel for 
the Government to call Joseph Miller as its witness, nor for the 
Court to call him as its own witness. 
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